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LL. Human Laws are either natural or civil. 


The law of nature, which is alfo the moral law, is at 
*aU times and in all places fame, and fo will always 
continue. By civil laws I mean, fuch as are eftablilhed 
by human policy; which, with us, are either cuftoms or 
ftatut^s ; and tl^fe have alfo *fome refemblance to 
xiatural laws, becaufe they are for the moil part intro* 
by.the concurrent reafon of men ; and reafon is 
law of nature. Customs arc made by time and 
and do thereby obtain the force of laws in 
VoL. III. a par* 
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t particular places and nations •;‘but no otherwife than 
upon lupppfition that they were reafonable at the 
beginning. To thele may be added fuch laws as ^ 
are ufually called refponja pnulcntum, which, together 
' with cudoms, make a ^reat part of our municipal laws. 
And bccaufc it is impolTlblc that future evils flioidd be 
forefecn bv the wifdciin of mankind fo as to prevent 
them, therefore it is ve^y reafonable that pohtivc laws 
Ihould be initituicd by the Icgiilativc power, which 
we call STATUTES ; and thofc arc either commands or 
prohibitions, always enaiilctl upon fomc prefent emer¬ 
gencies, and may be nlrere<.l or repealed according as 
the manners of men change, or as tlic conjuinilurp of 
affairs require for the public good. 


I DO nor find tliat this nation was governed by any 
fettled laws from the time of William, called fte 
Conqueror , till the ninth year of Henry the ThirJy but by 
the irregular po'-ver of the Norman and of thofe 

who immediately fiicccedcd him. It is true, he fwoiv 
to preferve approbata: et a::t'’qnas leges Anglu-e ; but it is as 
true, that tiie fime force which compelled otir fore¬ 
fathers to fubmir, did iikewife cxacfl their obedience to 
the cufioiiiS oiNornui.. C', ibme of which v/c retain to this 
V dav. it was tlicii a serai t-f repioaeh to be called 
AN En r: LisiTMAN, as ii' tlett dciiominalion impoited^to 
he a JIaz'e,.- Tills made ilie Icfier baroiis ('^rhat is, tlie 
freeholders, or tjiofe wlucti had fuch loixllhips tvhich 
aiC now called :b.’. lake up asms to regain* 

their ancient rights ; and by that means tlicy obtained 
a grant of thcii cld laws frean fome of thofc kings, 
winch was caUed ATugna C\ arla Jjbert*itiiin : but living 
in a tiimuliur/us age tiicy dhl never quietly enjoy thofc-* 
liberties ; for, notwithflanding that charter,.many 4»- 
fringenicnts were made upon them, which they conti¬ 
nued 
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nued in arms to defend ; infomucli that, in the feVen-* 
tecnth year of King John, they delivered.to that jcing 
a fchedule of their ancient cuftoms in writing, dciiring 
that he woiijd eftablilh them by another grant, which^ 
was done accordingly. But this charter .was as little 
obfei^i^ed as the former ; for the Norman cuftoms did 
ftill interfere with St, Edward's laws, and/he people 
were miferafily divided by thofe innovations till, in 

^9 # 

the ‘ninth yeai* of King Henry the Thirds the Great 
Charter was eftabliftied by authority of parlia¬ 
ment {a). 


JFro\x that time thofe ancient laws and cuftoms were 
had again in repute; they were revived by that grant, 
which was only declaratory of them; and becaufe 
a more exij^ obedience and conformity might be given 
to them for the future, therefore did his fuccclfor, 
the goad King FJward the Firfi, encourage the hiwycrs 
in his time to reduce them into order and writing, 
'which was done accordingly about the middle of hi > 
reign by •John Brelon ('/>), not the Bljhop of Heref>id, 
but a Judge of the King’s Bench ; for, as Mr, SeUen 
has obferved, the bilhop of that name d ied anno i, 

and in that book which is nowcalled Bre ton the ilatute 
of fVeJlmhiJicr lie Second is cited, which was made in*ihe 
ll;irteeiuh year of Edzvard the hirfi ; and therefore it 
could not be penned by the BiJJjop, iinltrs he could 
quot*e a ftatutc which was not made till above ten years 
after his death. 


(«) See the Introdutlion to an 
authentic and correct edition of 
THE Great CHflRTER and 
Charter OF THE Forest, with 
lome other auxiliaiy Charters, 
^i^tutes, a corroborating fnflru* 
ments, careful]/ printed iVom the 


Originals thenirelvos,&c. pt'bUfhed 
b/ .William Hlaclcitor.e, Efq. at 
the Clarendon Frefs, Oxford, 
* 759 - 

(^) See Mr. Reeves’s accurate 
and elegant Hidory of the Engiiih 
Law, Voh ii. z6i. 
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f This is one of the firft fyftcwns extant of our laws. 

It is true, the book called the Mirror of Justice 
was written before, but many additions w'ere made to 
it in this king’s reign by Andrew Horn, learned man 
■ in that age. ^ , 

^ « 

There waslikewifc afmalltrafl: then written by Sm 
Ralph Hengitam, Lord Chief Juftke of the Common 
Pleas, which only treats of ellbins and defaults in writs 
of right, writs of affize and dower, and therefore cannot 
be called a body of our laws. 

I MUST admit that two fiich books were wriitenrby 
the Lord Chief Justice Glanvil and Justice 
Br ACTON, the one in the rci^n of Henry the Second, 
and the other in t!ic time of Henry the but not 

one more of that nature almoft in the fpace of two' 
hundred years {a) ; for 1 do not think the book which 
the Lord Chancellor Fortescue wrote in the reign of 
Ki;i^ H»n)y the Sixth can be properly called a fyftem of 
law. It was publilhed by him for thefe purpofes : 
fird, to obviate the defign of two great favourites, the 


(rt) " The chit f writers upon 
**otLc fubjeft of Er.plWh law,*' 
lays Mr. Reeves, “ art ir, 

“ jiracion, Fleta, and BriUut:. 

But the compaiativc luer.i of 
** thefe four authors appears ve.y 
** difi'erent ’ n the t ytA, of a inodoi n 
‘‘ reader. The enpioufnefs, learn*| 
inrt, and p'ofoundne^ O'f hrcc^ 
n.’.', place him veiy liijdi above 
tlie rcll, Jt is ro him that wc 
owe Fleta and Biition, which 
** would probably never have 
«■ exifled without him. To him 
“ we nre indebted fora thcrouc‘h 
difeuffion of the principles and 
grounds of our old law, which 


** had before lain in obfeurity. 

'* But while wc give to Bra^lon 
‘‘ the praife that U due to him as 
“ the father of legal learning.- we 
■ ‘ mull not forget what Jiradon, 
“ as well as pofterity, fiwe to 
“ others. Britton delivered Ibine 
“ of this writer’s matter in the ' 
“ proper language of the law, 
** a\id Fleta illullrated fome ofhU 
“ obfcuritics ; while Glan<ville\ 
** who led the way, is ftilWntitled 
to the vihieration always due to 
** thofe who firft open the paths 
” tofcience.” Hift. Eng. Law, 
vol. ii. 283, • 


Dukes 




V 


THE P, EEFACE. 

Dukes of Exeter and Suffolk, who had ufed fome endea¬ 
vours to introduce the Imperial law, and therefore he 
’ (hewed the excellency of the common law above that; 
and in the next place, ft was mtended to foften the * 
warlij^ temper of the young Prince Edtvard, by inclining 
him to the fludy of thofe laws by which he was to 
govern his pd>ple, and to inftrud him in fome occur- 
renoestherein.* * 

The Abridgment by Baron Statham, and the 
Year Books, are for themoft part made up with cafes 
then depending in the feveral courts at Weftminfter, and 
with tbe opinions and refolutions of Judges, which 
I rather call refponfa prudentum than fyfiems of law, 

n 

The next attempt in that kind was made by 
Justice Littleton, in the feventh year of Edward 
the Fourth, who hath taught fucceeding ages with great 
judgment ^and learning in his profeffion ; but it is 
now two hundred and thirty years fince he wrote, 
and many alterations have been made in the law fince 
his time. 

,I ONLY mention thefe things to (hew the necelfity of 
new books, and that the old volumes are Hot fo ufeful 
now as formerly, becaufe many of the great titles of 
which they were compofed ^ire now quite difufed; they 
are mentioned by my Lord Hale in his Preface to the 
Lord Chief Juftice Roll’s Abridgment, which I (hall not 
repeat ; and thoTe very titles make the greateft part of 
Justice Littleton’s Tenures. 

a 3 


But 
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• But amongib all the old tenures and cufloms, I ad« 
mire that that of Borough-EngUfh fhoiild Bill remain 
amongft us. It is a cuftom contrary to the pofitive • 
laws of God, and which inverts the very order of nature* 
It was introduced amongit us in a barbarous age, and 
by a very wicked and adulterous practice, after this 
manner, viz. the lords of ceitain lands which.were 
held of them in vUlena^e did iifiially lie wiih their 
tenants wives the firft night after marriage. This 
ufage was continued after thofe very lands were pur- 
chafed by freemen, who in time obtained this cuftoin 
on purpofe that their eldcfl; fons (who might-be their 
lords’ baliards) flioald be incapable to inherit ilieir 
eifates {a). I could never yet find any tolerable reafon 
for thefupport or continuance of this cuflom ; but the 
reafon of it, winch was given by a learned' lawy^*^, is, 
becaufc the yoiingefl: is lead able to defend himfelf: 
certainly he could never mean ability of body, becaufe 
it is frequently fecn that the youngeft fon is the cham¬ 
pion of the family ; and if he intended ability in eftate, 

1 would tain know what the elder brother hath to defend 


“ I cr.nrot barn,” lays St 

WOliiAm ij!2c!;iu>nr, “ f'fiis 

• cuil^m eve*'"rev.iilt a .r. I', .r 

* iln,)Uje,h it vfrtj:":!;. a:.i : ■ 

‘ Scut'anJ (u .ClT tiiL‘ 'Ki.T.v 

‘ ti*) <- 

‘ lin^rcl by I\L:<cr ' -ILi.-i-i." 

Coiu. S4.— S - .sb''-i..;:!.-..Jj j 
linl. b!. 7 anc' I'V'biribn > n (..-a- 
vt'Icii J. Appcti.li {. -• {. . it 

tills riciii is now cor. ’-•.■jvol I 1 
f.DC paid in tr. '■.y , .j.'al 

parlicaJarl) inti.c t-i/ti.j- 


ties, who drew this barbufcus 
'ifa;^e from their nei^dibnurs tie 
uhwui, by a law of 
th'ir k;i f'- Fvt-u^ ih 
“ Rfx, uh:,' -ihijitutif jjCKjaruHi 

“ irJih'-, pilt:.tr:^n p<r- 

“ i: 'rJiiH' pu hrJiiir..''' tic adds. 
ii.Avevi r, c'mI it tvill bo fcijnd, tl.at 
tlu; Ctiibilit oi Boyon^b Entity.' 
di.'is II..t yurticulariy obtain in 
tli( I'c ir.aiii.rb \Micre fuch line is 

p.- i •) t • 


hiiiifeiT, 
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himfelf, when, by this iinnatural cuftom, the youngcft '• 
is entitled to the whole {b)m • 


I AM not fatting up for a reformer of the law, or the See LordBa- 
abufes of it ; it is not a work for a Angle* perfon, but for^Amcndl 
ratheiVor a committee of able and fkilful men of that ingthe Laws, 
profeffion appointed by the Government. Neither will 


I object .againft tjie pradtice of it, as heretofore, in the 
year 1654, it hatli been done, viz, that great part con- 


Trafls, I to 

ao. 


fills in known and apparent untriirlis ; that a common 


recovej-y not to be fullered in a Cliriftian nation, 

becaiife'it is felio juris, which is an abufc of tlic law ; 
that when it is fiiiTercd at the bar bv the tenant and 
demandant, there is fcarce a tiaie word in all the collo^ 


{b) The* rcafon of this curtom,’* 
fays ivlr. Lacen, “ jVt'ms to be, 
** that in thtfe boron'*hs people 
•* chisflyiflaint.unc‘d-im!riip >ortt‘d 
“ ttieiiJlelves L)V :t\:aL and inJn:l.-y; 
V and tiie eider cbiiJren, in-inq; 
«* provided for ouiof their fatln i’i 
^codc,ar.G vnircdui'ed inioirade 
“ )n his Hfe-ume, r.hie to 

“ iubiiUof ll»einlelet*h without .tny 
“ ientti p:oviJiuii, iinJ tlieiLii-.e 
“ t,ic lu.:J.s dv Iceuvicd to llie 
\o'jn^tlt Ihn, he h.-i;iy, in med 
“ danger of being left ;lii 
I. Bac. Abr. ■^ 2 ». ; anJ. i.::ilLton 
gi\*t.'s this reaion, “ iiece.i:),. the 
“ yuungtii ion, iw ri,i|., n of ! is 
teniicr age, i.i r.ol Uivaj...; k' ;i» 
til. rcJi 01 nis bictn;>n t») Iw.ep 
“ iiiinieli.” Liu. '] ea. zn. 
Sir William Blacklhiiie, liowever, 
conceives, ll.i.t a moio rational 
sccc-unt ol' the origin of this 
CUlionf may be dciluc. ti hoiVi llie 
practice ol liic 'lartuts auiong 
whom, aceouiii'g to cr Dn- 
buihc, this culUnn of di-l...(-nt t t the 
jWn gt'ft Joj^ajiO priv.,i.,s. i hat 
jiaiioii is coiiiiolcd lotahy cfthcj.- 


herds and herdfmen ; and the el¬ 
der foiTs, as foon as tiicy are capa¬ 
ble of l''..diug a pcitoral life, mi- 
oKUt* fitnn tiieir father with a cer¬ 
tain allotment of cattle, and goto 
ieek a ne.v habitation : the young- 
e(l fon tnerefore, who continues 
lateli witii his father, :s naturally 
the iicii o;‘ hi. houle, tlie red being 
;;'re.uiy [Movided for ; and,citing 
riiis I'lih. i‘j li'oaj Wafungliani, 
** I'rl I- li'nU'': } !ios tuhlirs il fe 
“ p Ik; M, pi\net' umin quem ho’- 
“ > I'.Uitj J],t ju, is riltn'hi hut he 
conelin.j., that it wns the cuilom 
among many other Kif'tl.'ent ma- 
Itnt’.y for all the fon^but one to mi¬ 
grate Aon the f.uner, which one 
bt'cmae his ill'! •; and tlir.t po/Tibly 
^hi'. cudoin, wltercver it p.evails, 
ni 'V Ik- the remnant of that pafto- 
ra) Hate rf cur Brtlijh and German 
aneef'tors which Ckr/ar and Tacitus 
defcfihc. 2. Bi. Com. 84..—— 
See alto Baron on Government, 
66 . Lo. L t. I 10. b. Craig 
j ur. h'cud. iib. i. tit. 11. feft. 10.; 
and the App;*ndi,v to 2d edit, of 
Kobinfbn on Gavelkind. 


4 


qmum 
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jguium amongft the sERjEANTs,^aiid that therefore m 
eftate tail m^y more righteoufly be difeontinued by a 
feoifment with livery than by the ftatute di Donis, 

. • 

’ This was ^he language of thofe times. They found 
fault likewife with that wicked procefs of latitat, that it 
was framed upon a fuppofed faiihood by the fuggei^ing 
of a hill of MiddUfex fued out, which is never aduaUy 
done; and that the defendant could not be taken there, 
becaufe he is Skulking about in another county, which 
is feldom or never true ; and prefently afterwards he is 
in cuftodid marejfalli, which is as falfe as the reft; and 
that John Doe and Richard Roe are pledges deprofequeifdo, 
when there are no fuch men in nature. Thefe things, 
and many more, 1 could name, of the like nature^, I 
eReem as trivial matters, for no injury is done to any¬ 
body by fuch formalizes. But when there is danger 
of corruption in that which was originally intended for 
the great prefervative of our liberties, I mean in trials 
by ordinary juries, it may be worth a great deal of 
pains and Rudy to propofe fomc ual me^ns to pre¬ 
vent it, which is the chief end of this Preface, that you 
may at fome time employ your thoughts in fp ufeful a 
piece of fcrvice ?o your country. 

I SHALL only give you a (hort hiRory of fuch triaiSj| 
which is as followeth, viz. 

There are opinions, that fuch trials were had in thi^ 
nation by a jury of twelve men long befpre the time of 
the EngUfi Saxons, though the writers in thofe agcs*give 
no account of this matter. This is collefted from the 
great eReem the Chaldeans bad for the number twelve, on 
account of there being fo many figns in the Zodiack ; 

thofe 
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thofe people applying themfelves chiefly to the Rudy ot 
aflrology i That from them this number came to the 
jEgypttajts,a.nd Co to Greece, where Mars himfelf was tried 
for a murden by a jury of that number, and acquitted. 
by an equality of votes; which is the hrft trial mentioned 
in hiftory by a jury of twelve ; That the Greeks fre¬ 
quenting th^s ifland to export our tin became ac¬ 
quainted vithth^ natives, and in procefs of time coha¬ 
bited with them, who, being a more polite people, did 
introduce this way of trial here; and it is very proba¬ 
ble that foipe of our cufloms came fiom them, becaufe 
fome of. our law-terms, as Chirographer,** “ Ptoto* 
notary^* ^nd many more, are derived from their 
language. After theconqueft of Greece by the Romans, 
nQv laws were inRituted by them to govern this 
nation, which was then a pioyince to the conquerors ; 
and though fpch trials weie then difufed, yet thdy had 
that number in feveral fubordinate forms of their 
^dminiftration. Afterwards, when that great empire 
declined, when the were forfaken by them, and 

left to the Hepredations of the Pagan Saxons, then weic 
other trials intiodnced by tha barbirous people, which 
\yas by battle m doubtful calt s ; and when that could 
not be joined, then purgations hy a deal vfQct allowed ; 
trials veiy agreeable to the uncultivated temper of thofe 
people. Thus it continued till about two hundred 
yeai^ before the Norman Conquejl ; and then Ethelbert^ 
an EngUJh-Saxon king*, rece^\ed ChriRianity, and by his 
example the difpofitions of the people were qualified 
into a more civil and peaceable deportment; then 
were'thofe tiial^for the moft jfart laid afide, and that 
good king being at Wantage (now a maiket-town in 
B^kfiire)^ did there, by the advice of his council, 
ordain, that trials fhould be had by juries con¬ 
fiding of twelve men; \vhich law doth Rill continue. 

Bu^ 
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{ 

But notwithftanding fuch were then, and are ftill, 
the bcft and* moft cffedual methods to difcover the 
truth, yet ordea/s were ufed here for above one hundred 
^nd fifty years after the Conqueft ; and<then, about 
the beginning of the Ircign of the 'Third, were 
abolilhed by ad of parliament. But ’Combats contifiucd 
here till the fixth of Charles the Firft ; fo di^ciilt are the 
Englijh to part with any ancient ufage of their aacefto»s> 
though in no wife fuitable to them, who live in a more 
polite and learned age. 

Juries being thus confined to the nwmhtv tzvclve, 
it was afterwards enaded by the ftatute of 2. Hen. 5. 
ft. 2. c. 3. that all jurors returned for trials ofiffiies, &c. 
ftioiild have forty shillings This law 
continued for the fpace of an hundred and ninety 
years, or thereabouts; and then the wifdom, of the 
nation, confidering that to be a very mean eftate for the 
fupport of a juryman, a farther provifion was made by 
the ftatute 27. Kliz, c. 6. that fuch jurors fhould have 
FOUR POUNDS per annum. And thus the law ftood for 
above an hundred years, in all which time this king¬ 
dom has been growing in riches ; its trade is now 
extended to moft parts of the world ; and as that has 
been enlarged, fo the price of our lands, the value jof 
our rents, of our natural commodities, and of all our 
manufadures, have wonderfully increafed ; fo that a 
man of four pounds per*knnum is now in fo mean a 
condition of life, that he is no longer to be entrufted 
with the trial of an ordinary caiife ; and therefore by 
the ftatute of4. & 5. WiU. &? Alary, c. 24* f. 15. fuch jurors 
• arc to have ten pounds per annum. Now' upon a mo¬ 
derate computation of the price of provifions'and otlTfr 

necelftiries 
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fieceffaries in 2. Hen, 5, and how they increafcd in value 
from that rime till the queen’s reign, it may be rcafon- 
ably affirmed, that forty shillings per annum about 
the time wl^n that king lived, would bear an equal, 
proportion to forty pounds a-yCar in her reign ; and 
if fo,^it may as reafonably Jbe faid, that four pounds 
per annum in Jier days would almoil bear the like pro¬ 
portion to EIGHTY POUNDS per annum now, becaufc 
of the vafl increafe of riches by commerce, and other- 
wife, in this laft age; and fuch an eftate doth now 
qualify a man to be of the grand jury. The forty 
SH1L L i'kg s per annum in King Henry s reign vvas efteemed 
a fufiicient eftate to fupply all the common nccefiities 
of life, wheat being then fold for twelve pence per 
qiwiter, and good Gafeoign wine for forty fhillings 
per tun. It was an age when twenty marks per annum 
was a very good allowance to maintain a ftudent at the 
INNS o*F COURT, but too great a charge for a com- 
^loncr to bear ; and therefore the Lord Chancellor 
Fortescue tells us, that none but the fons of noblc- 
jnen in hofpitlh illis leges addifeehant. 


The jurors in thofc days were all knights, but 
are now mean and illiterate perfons ; for it is a very 
poor eftate which qualifies them for that fervicc. 
How can matters of fafl, which often require great 
examination, be tried by men of Yuch narrow ca¬ 
pacities, which are generally found amongft men of 
ten pounds per annum \ for fo it will be fo long as the 
degrees of fortune make fuch a vaft inequality amongft 
us. Experience teaches us, that men of fuch low 
fortunes, and whofe education is generally amongft 
tlTc beafts of the plough, have not the fame fenfe 

of 
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of honour and vittue with men of more elevated 
qualities and converfation ; there muft be danger 
of fubornation and perjury among fuch jurors: and 
.what will the villenous judghient in attaint lignify ? 

I mean in ‘refped to theif' eftates, diz, “^That 
“ their goods be confifekte, theif lands and pof- 
** feUions feized into the king^s hands,*-their honfes 
demolifhed, their woods felled, 'and their mea» 
dows plowed.” This is a very dreadful fentence 
to a man of a good eftatc, which by the very form 
of this old judgment every juror was fupppfed to 
have ; but it is an empty found to a man 'of ten 
FOUNDS per annum, who cannot have all thofe pof- 
fefhons, and but a very fmall proportion of cither (a). 
It may be therefore thought neceflary, that a far¬ 
ther provifion he made, that none fhould be impa-. 
nelled to try fuch ilfiics but men of forty jpounds 
per annum, or at lead fuch as, like the jurors in attaint, 
qui mult a major a hahent patrimonia than what will qualify 
a petty juror at this (b). 


GENTLEMEN, 

• 

THE following Colledion is the produd of your 
labours ; it was •borrowed from you at the bar ; and 


(fl) Sir William Blackftone 
fays, it is the better opinion that 
the vilknous judgment is, by long 
dil'afe, become obfolete, it not 
having been pronounced for fome 
ages. 4. Bl. Com. 136.——See 


alfo I. Hawk. P. C. notis. Stra. 
196. Burr. 996. loay 
{b) See & i. Ann. x.* 'i 
and 3. Geo. 2. c. 25. 4. Geo. «. 
c. 7. 24. Geo. 2. c. iS. for the 
better regulation of juries. 
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it is but juft to reftcfre it. I know men have gene* 
rally very feint inclinations to approve any writing# 
helide their own, and fcldom declare in favour of 
a book till •they hear, what fuccefs it has in the. 
world ; and even then are biafted by the multitude, 
who very often condemn .without reading, or read 
without underftanding. I have heard it often ob- 
je^ed (though I am ftill to learn upon what account), 
that* we have too many printed books of the law 
already, and that it was more certain and intelligible 
when fewer volumes of it were publilhed. I muft 
confcfs*fome of the late Reports arc collefted with 
very little judgment. But ftill there is a neceflity 
of new books, though not of fuch ; for I would 
faip know how any lawyer can now be able to 
advife his client with the help and direction only of 
the old books ? It is true, we have but few of them, 
but it is becaufe in former ages all caufes (where 
the thing in demand did not exceed for/y Jhillingi) 
were tried either in the county court, in the hundred 
court, or ih the court baron of the manor. In thofe 
days the great courts of record at Weftminjier were 
not fo full of fuitors as now. 


When Br acton wrote, the JuJlices in Eyre (who 
had the fame power with our JuJiices of AJJtze) w'ent 
their •circuits but once in feven years; and a long 
time afterwards, even in'fhe reign of King Henry 
the Eighth, the Judges would often rife from the 
Bench in Term-time without hearing a motion, or 
trying of a caufd: and I think the practice did not 
much increafe till this laft age ; for in the tenth year 
of^^een Elizabeth there was but one Serjeant at the 
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Common Pleas bar for a whole Term together, and 
that was Sbrjeant Bendloes ; and I do not read 
that he had any bufinefs there. Nay, at that time, 
^the Court of Chancery had no. greater ftiace of practice 
than the courts of the*common, law ; for in the two- 
and-twentieth year of Henry^ the Eighth^ Sir 

Thomas Moor, being then Lord Chancellor, did 
udially read all the bills which were exhibited in that 
court; but bufinefs is now fo much increafed, that 
all the Counfel can fcarce find time enough to read 
the briefs of fuch bills which arc filed every Term. 
But the law hath now its refide.nce in Westmin- 
ster-Hall ; moft caufes of value are there deter¬ 
mined ; and the great number of country Attornies 
in our days, who, according to my Lord Coke's 
opinion, by daily multiplying fuits have fo wonder¬ 
fully increafed the bufinefs of thofe courts^ that it 
Teems very neceffary that the judicial determinations 
there Ihould, by new books, be tranfmitted to future 
ages. And though fome Cafes in this Colledtion, which 
were adjudged in the late reign, may not have the 
authority of precedents, bccaufe they tafte a little 
of the times wherein the admlnifiratlon of juftice was 
not fo nicely regarded as the difpenfation of fuch 
things as .were then thought political rights, yet *the 
reader will fiin^.! fomc good arguments of learned 
men then at the bar v Iks endeavoured to fupport our 
finking law's. 


I no acknowledge, that if men were juft, honeft, 
ffld impartial, to themfclves and others, there would 

a ^ 

be no occafion for books of this nature ; and be- 

^aufe 
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caufc they arc not fo/1 will not make an apology 
for the publifliing of this. I think the book (being 
done with fo much care) may be of good life 
to the ProfeflTors of the Law ; but fubmit it to your 
judgments. I confefs, I am led by my profeffion to 
affairs of this nature, thojigh my circumftanccs dif- 
cngagc me fi^oin the fufpicion of being an Author. 

Vale. 
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Michaelmas term. 

The Thirty-Fourth of Charles the Second, 

1 N 

Ifhe King’s Bench, 


Sir Francis Pemberton, Knt, Chief JuJlice^ 
Sir Thomas Jones, Knt, 

Sir William Dolben, Knt. Juftices* 

Sir Thomas Raymond, Knt. 


Sir Robert Sawyef, Kht. Attorney General. 
Heheage Finch, Solicitor General. 


Putt agatrijl Rawftern. 

Michacthas Term, Roll. 

T respass was formerly brought for taking of goods, &cc. 
and upon not guilty pleaded, the defendant had a verdict. 
The fame plaintiff now brought trover againft the fame 
defendant for thofc goods. The defendant pleads in bar the 
judgment in the former action of irefpafs j and upon a demurrer, 

The queflion was. Whether a judgment in trefpafs vi et armie 
may be pleaded in bar to an adtion of trover for the fame goods ? 


Saunders, the plaintiff, to prove that it was no bar, cited 
a cafe {a) to be adjudged in the common pleas in the twentieth 
year of King yamest which was an adfion of trover and conver- 
uon of one hundred ftieep; the defendant pleaded a former judg¬ 
ment in trefpafs brought againft him, quare eepit et abduxit thofe 
iheep, and that the p^intifF in that aftion recovered two-peiicc 
damages, and that both adtions were for the fame thing ; * the 
plaintiff replied, that the two-pence damages were recovered for the 
chafing, and npt for the value of the cattle; and upon a demurrer 
hadjudgment; for the fmalliiefs of the damages implies, that it was 
for the chafing, and it fhall therefore be intended that he had his 


(a) Lacon v. Barnard, Cro. Car. 35. 
fi. C. Hutton, 81. S. C. Stiles, 20U 
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cattle again, and that the converfion was afterwards. My Lord 
Coke in Ferrers* Cafe (a) tells us, that a recovery by verdidl, con- 
feffion, or upon a demurrer, in a perfonal action is a good bar to 
an adhon of the like nature, and for the fame thing; but tliat^ 
muft be underftood where the fame evidence will maintain both 
the a^ons. Creie reports the (ame cafe (A) to be eniled by ar¬ 
bitration j but that it was' the opinion of my Lord Akderson 
and GlANVIL ‘JuJiice^ that trover and trej'pafs are actions of 
different natures, and one may be brought where the other can¬ 
not be maintained ; as, upon a demand and denial, trover.will lie, 
but not trefpafs vi et armtSt becaufe the taking was not tortious. 
And therefore it may be well intended, that when the plafntiff 
brought trefpaj) he was miftaken in that action, and being in the 
wr(B\g, was barred; but that will be no bar where a right adtion 
is brought; as if 1 deliver a bond to ajiother for advice, who 
refuftug to re-deliver it, I bring an action of trefpafs and am barred 
either by verdidi or demurrer, yet I may bring detinbe. Trrf- 
pafs tsii. detinue are not the fame adlions, and tltcrcforc a judg¬ 
ment in one {h;dl be no bar to the other; but where two attions 
are brought for one thing to be recovered, in fuch cafe a recovery 
in one fliall be a bar to die other. '* 


Foi.Ln.yiYEiii ff?r the defendant. There is no fubftantial diffe¬ 
rence between trefpafs and trover ; for the difjjofing of the goods 
in the one cafe is the fame with die converfion in the other; 
the taking viet armtSy and like wife the converfion, arc bodi tor¬ 
tious ; and therefore cither adtion may be w'cll brought. 

But for the reafotis given by the pJaintifi'’s counft. 3 , he had 
judgment b}' the opinion of Pemberton, Chief 'Jujikcy and 
the ether two Judges, Jones and Raymond ; of which Dolben, 
Jujiice^ did very much doubt {cf 


6- Co- 7. Co. £nt. 59. Cra. 
Jac. 15. 

FerreTi v. Arden, Crr*. Efir. f68. 
(e) Si« Twoiwa* RAVMi>t«i> Liys, 
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pefuras to det'iw tk'Ot, /*vi.'rr Jir;,, fujt 
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plaintiff hjd miflaRtn hi* fiiR aflwn, 
and brnusttf trefpafs of es armh when he 
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Ray. (2/7. 



A%iichaelmas Tv^rrn, 34. Car. 2. In B. R, 


The King a^atnji Sir Robert Atkins, Knight of the 
Bath, and Others. • 

A N ireniCTMENT was found at the quarter-fcffion* held for the 
■f* county of the city of BrtjioU the fourth of Oeiober^ 33. 
Crr. 2. againft Sir Robert Atkins Knight of the Bath, and re-# 
eorder, and fcnior alderman of the faid city, Sir “John Knight al¬ 
derman, John Lawford aldermaji, and Jofeph Crefwick alderman, 
fetting forth, 

F IRST, That King Henry the Seventh^ by his charter dated 

, December^ in the fifteenth year of his reign, granted to the 
mayor and commonalty of the town of Brijlol (the now city of 
Briflol being then a town) and to their fucceliorr, that if any 
fliall procure, abet, or maintain any debate and difeord upon the 
eleftion of the M ayc.r, or other minifter, he fhall be puniflied in- 
ftantly by the mayor and two aldermen, to be chofen and named 
by THE MAVoR, after the quantity and quality of his offence, 
according to the laws and cuftom of the realm. 

Secondly, That according to the privileges granted by 
J^een Eli&abeth to the mayor and commonalty of the faid city, 
and their fuccefrors, by charter dated 28 yune, in the twenty- 
third year of her reign (after which time, as the indidlment fets 
forth, the faid town was made a city), there have been, or ought to 
have been, from the time of the making the faid charter, twelve 
aldermen, whereof the recorder was to be, and now is, one. 

Thirdly, That according to the privileges fo as aforefaid 
granted, by all the time aforefaid j which is from the time of the 
charter), after the death of every alderman, the mayor and the reft 
of the Surviving aldermen, et eorum major pars ad funvnonitioncm 
of the faid mayor being called together, have accuUonied to 
clioofe another perfori of the circumfpedt citizens to be an aider- 
man in the place of him fo deccafed; and the mayor and aldermen 
(by the fame privileges fo granted) have been, and ought to be, 
juftJees of tjie peace foT the faid city. 

Fourthly, That continually after the time of the faid charter 
of ^cen Elizabeth^ the recorder and the reft of the aldermen 
were and ought to be of the privy council (de privato concilia) 
of the mayor, in particular cafes* concerning the government of 
the^city, whenfoever the mayor lhall call them together. 

Fifthly, And fuch privy council, by all the time aforefaid, 
'(which ftill is frot^j the faid charter cA ^een Elizabeth) have not 
* accuftomed, nor ought not to be called together to tranfaft any 
bufinefs belonging to that council, unlefs by the fum?nGns and 
in the prefefice of the mayor. 

Sixthly, That after the death of one Sir John Lkyd^\sA\n^ 
at his death an alderman of the faid city, the faid Sir Robert 
Atkins^ then being recorder, Sir John Knight^ John Lawford^ 
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'The Kino efq, and Jofeph Crefwick^ being all aldermen then of the city> 
agaii^ and free burgeflts of the city, to make debate and difeord upon 
the eleilion of an alderman in the place of the alderman fo dead, 
AHo OTHbKs. eighth day of March^ in the thirty-third year of 

Charles the Second^ in the parifli and ward of St, Andrevj^ 
)^ithin the faid city, did cqnfpire to hold a privy council of the 
aldermen of the faid city, and therein to choofe an alderman fine 
Jummonitione^et in ahfentid-^et contra voluntatem Richardi Hart 
militis^ then being mayor of the city. And in purfuance of their 
faid wicked confpiracy, the day and year aforef^id, enter&d by 
force and arms into the Tolzey, and in the chamber of the 
council of the mayor and commonalty of the faid city, commonly 
»i. Mod. IOC. called The Council House, and there riotoufly, &c. did af- 
Ld^ Ra r 6 - Kemble j and the fame day and year they the faid four aldermen, 
^ und cum aliis aldermannis (which mull: be two more aldermen at 
the lead, which makes fix, and there were but live more in all 
then in being, taking the m.ayor in), the faid reft of the aldermen 
not knowing their purpofes, held a privy council of aldermen, 
and then and there, as much as in them I;n', chofc Thomas Day 
for an alderman in the place of Sir 'Jhhn Lloyd^ fine aliqua fum- 
monitione per pro'di^Ium Richardum Hart then mayor, to 
meet, and in his abfence, und againfl; his will. 

Seventhly, That they farther caufed to be entered, in tho 
common council book, the faid election, as an order of the privj* 
council; in which book the aefs of the mayor and aldermen in 
their privy council are commonly written j from whence great 
difeord hath rifen. See. 

This indictment was tried at the alfizes at Brifioly by 
nifi priusy and the defendants found guilty. 

And thereupon SiR Robert Atkins, one of the defendants 
(having then lately, before this cafe, been one of the Judges of 
the common pleas, but then difeharged of his place after eight 
years fitting there fecure) came into tlie court of king’s bench, 
and in arreft of judgment argued his owm cafe, not as counfel, 
nor at the bar, but in the court in his cloak, having a chair fet fpr 
him by the order of the Lord Chief Justice, and laid as 
•[[53 follows; 

A charter of in- * First, The indiiShment mentions the letters patents of King 
corporation di- Henry the Seventhy made to the mayor and commonalty of Brijioly 

mayor with two aldermen (fuch as he ihould choofe) 
difeord fbould by their diferetions, according to law, punilh fuch as Ihould 
amongthemem- make debate and difeord at.the elections of officers. They have. 
6 erc, docs not not purfued tliis courfe againft us, but gone the ordinary way of 
tak^ away indictment i and therefore I lhall not need to fpeak to it. 

taw proceeding by indidlment. 

if a charter di- SECONDLY, The indi^hncnt proceeds to mention letters pa- 
fn^leh tents of ^een Elizahethy granted to the mayor and commonalty 

dermsn AuU be defied, the charter muft be recited in an iodifiment foe defiiog an alderman 
IP inode prescribed.—j>ougl> 5J4« 

in 
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in the twenty-third year of her reign, which provides, that there “T*** Kim» 

fhall be twelve aldermen j and how, upon the death or removal of 

an alderman, a new one ihould be chofen, that is, by the mayor Atki»» 

and the furviving aldermen, and the greater number of them, aho Othsk. 

being called together the indii^ment fuggells) by the Aim-' 

mons of the mayor. The whole indictment, and the offence we 

arc charged with, being groundad upon thefe letters patents, 1 

{hall apply myfclf to fpeak to it; for our crime is in the undue 

electing of an aWerman, namely, not being fummoned together for 

thatpurpofe by the mayor, and doing it in his abfence. I muft 

dehre the Court to obferve in what manner the mention of thefe 

letters patents is introduced The matter and queftion before us 

is concerning the eleCtion of an alderman for the city of Brljioly . 

which concerns the very being, and fucceilion, and continuance of 

the corporation j nothing can more nearly concern it. 

The defeCls I obferve in the frame of this indiClment are thefe: 

First, It does not fo much as fay or alledge, that Brijiol 'is 
antiqua villa^ or antiqua ciyitas^ or that there was, or yet is, any 
corporation at all there, nor what it does confift of (if there be 
any^, nor by what name they are called ; whether there ought to 
be a mayor or not j whether their corporation be by charter or 
prefeription; and this Court cannot judicially take notice that 
there is any corporation there, or what it is, unlcfs it had been 
{hewn. Now if there be no corporation, and no mayor of right, 
then our meeting to choofe an alderman without his fummons, 
and in his abfence, is no undue nor irregular proceeding ; it can¬ 
not appear to the Court, whether the mayor’s fummons and pre- 
fence at the ele<Slion be neceffary or not. * Now in all legal 
proceedings that any way concern A corporation, it is con- 
llantly averred and allcdgcd that there is a corporation, and what 
it is, and how ereiflcd; and the leaft that can be in any cafe is 
to fay that it is antiqua villcy or antiqua civitas^ where the cor¬ 
poration extends to a town or city which make any prefeription, 
or,fet forth any cuftom. ^'hus we find it in the cafe of the City 
of York (a). In the cafe of a cuftom of “ foreign bought and fo- 
“ reign fold,” they preferibe in being a corporation (/;). In yames 
Boggs' Cafe (r), a cafe of a writ of reftitution, to reitorc a 
capital burgefs to his place and oflice of a capital burgefs in Ply~ 
mouthy the writ was directed “To the mayor and commonalty of 
“ Plymouth j” the very words of the writ fuppofe a corporation, and 
{hew what their name is. The return thereupon by the mayor 
and commonalty is? I'hat ^teen Elizabeth granted to the mayor 
and commonalty, that the mayor and recorder {hould be jufticcs 
of the peace \ and that James Baggs was a capital burgefs, and 
did mifdcmcan himfelf towards the mayor; and thereupon he was 
dif-franchifed. In the printed margin of that cafe (which I fup¬ 
pofe is my Lord Coke's own opinion) it is faid. That in their re*» 

(*) See alfo Harris's Cafe, Latch. 229. 
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turn they firft ought to prcfcribe, that there hath been a corpora-, 
tion of a mayor and commonalty time cut of the memory of man i 
and not to begin with the mention of a grant made to a corpora¬ 
tion (a)y as the iiidiCl nent^does in our cafe ; and not fhew the 
original and ere<£tion of it, either by prefeription or charter. And 
Mr. Trotm an, a learned man^in his abridging of James Baggs* 
Ld. Ray. 1167 bids his reader obferve this marginal jiote, Yet in that 

** cafe the return was but in anfwer to the writ of reHritution,'which 

writ itfclf admitted there was a corporation, and dirc< 5 bs the wit 
to them by name ; yet by the opinion there, it was a defect In the 
return not to Ihew that they were by prefeription. And if it be 
necefl'ary upon a return of a writ of reftituiion, to fet forth how 
they came to be Incorporated, to which return there can be no 
traverfe taken, nor no pleading to it, as has been held by fome ) 
how much more in fucli a cafe as ours of an indictment, which 
niuft be traverfed and pleaded to, and therefore ougiit to be more 
exaCt. That was in a cafe of removing of a chief member (a 
capital burgtfs of a corporation) ; oujs is in a cafe of the choofing 
in of a chief member (an alderman) into a corporation j fo tliat 
f y ] ours is much refcmbling that cafe in that rcfpect. 

An ir.diatncnt * SECONDLY, Ai'.oihc r thing whcrein the indictment is faulty 
Rga.nR a rccor- jg v'fz. In the menner ct introducing the mention of thele 
for^eicVing" an of upon which the indictment is 

alderman con- ground d, and uj on the conltruCtion of which the cafe depends, 
trarytothechar- 'I'hc indictment does not lay polltively and clireCtly, that ^tcen 



va«B'-ar'ef',.n.' C'.ife ai if s); ii.ci does it fo much a.s fay continmury' which would 
that the m I not have been enougli neithei, but it introduces the mention of 
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“ f/ eoi utri 7:i. ji', Blit'S i'.i! innicruitOfiritieniluiiii inoioris convocati 

pat^nsei ITf.ihc ^ ‘ -'^t >■ 

iiiodeofeh tti-ai eiigeruni ct cl gcre co jiicvct- <i 7 ty Cf c. Now this is no po- 

amgbt to be as fitive and dircCl (hewing that there ought to be any aldermen, nor 
therein eeltr'b. how they fnouiJ be cholen ; but it is no more than the opinion 
and conceit of the jury that f anid tut inditftment upon their pc- 
*’ 5 *- ruf.J of the Liters patents,* which were produced in evidence to 

them ; the iu:v take i: by w’ay cf collection out of a record, of 

. w'hicn tney are no p.i ptr judges And this being in an tndiif- 

3 Peer. w.m. mej.ty wliich is the king's (aCcIu^ otlony and ought to be very exaCl 

4 ) 3 - 4^9- and certain, and whic;i is in a criminal proceeding to which the 
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parties muit plead, and if crnvict arc liable to fine and impri- 
lonment, the law i.s mere cuiious in this, than W'here parties' do 
agree civiiitcr. '1 hat all cri.Tiinal proceedings mult be yery exaCt 
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uid certain, is proved by this, viz. None of the>(n/« »/ 7 «/v>Vt 
would ever help them, but by cx^efe wolds raCMl «'■“>« 

'them from th.e benefit of them r*;. It is feld m ivi./r Cit/r W. 
that if in declarations between party and party for lands or golds *,» Oi.lu 

there muft be a great certainty expreflW, a fortiort, fays that cafe, 
muft it be fo in incliftmcntF, which are the king’s counts or 
aeclarations to which the party fliall anfw^r; they ought to be fuH, 
and not. taken by intendment, or to be by 

is held in LeacT/s Cajc (r), and in Sir JftHtam Ftt^wxlUams s ^ 

Cafe id) * If it be objected, that the indictment is but the 

finding of a jury, who are the(as wc call them), and 
they k^now nit the forms of law, 1 anfv/er, the faa iiideed is 
found by the jury, but the confiaiit courfe is to have the jury 
confent to mend the form, and the king’scounf.l ai;e advifed with 
ill the drawing of it, and after it is found ; and fometimc^ the 
Judges pci uft^it. d'hc indiament proceeds on, and fays, that 
u coptiiuJly afterthat lime” (which muft refer to the date of the 
letters patents of JiiizaUtb) « the recorder and thereft of the 

« iddernien v.^ere and ought ti^bc depriz’atcconcUa. (1 have been 
recorder tlierc above thefe onc-and-twenty years, and never knew 
rnfelf to be a privy councillor till now). But the indictment, 

•unhappily, fays, de privato ccrulio There the woid 

** MAjORlSj*^ as big as it tc/nunus di^uinucnSy it makes 

us but privy councillois to the mayor. But this is a miflakc too ; 
for the recorder and aldermen are not a privy council to the mayor, 
but the ni.uor and they are a council the city. I be In;e 
to this tof) appeals in the printed margent of Jiimis Baggi Loje. 

'I'hc cLrk. wim divw this indiiLlmciit, or the counKd, whoever it 
was, thought they could not exalt the Afayor of Liijtal high 
enough, unlefs they ma.ic him a prince^ and turniftiec Imn with a 
privy-coiineil, and to fill the kingdom again with a great many 
\nili or petty kings, as it was amongft the Britons before the 
cumin- of riiE Romans. It is part of the mifdemeanor cnargcd 
upon 'lanu s th-t he did ironically fay to die A.ay.r 0/ 

Fly-niauth^ “ \ ou are feme piincc, are you not r Now to lay it 
to a mayor in good carneft, as this indictment does, I take to be 

muclf worfe. 

'rHiRDEY, The indiaincnt, having made the recorder and 
aldermen to be of A'lr. Mayoj-^s privy council, goes on, and 
lays it down for law or ufage, “ That by all the time aforcfaid 
(which is fill! fiom the date of the patent of Eu^aheth) 

** fuch privy cour.fii nave not accultom.ed, n»n ought not to be 
« called together, to tranfacl any bufincls that belongs to the 
« council” (wc muft fiippofe the chooiing an alderman is fuch 
bufmefs), “.unlefs by the lummons, and in the prefence of^, the 
“ MAYOR.” But Upon what ground does toe indittment lay ttiii 
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ttw Siaiutes, zoi. 
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down for a rule ? Is it becaufc the letters patents fo direct ? If fo,| 

* agree it is <a clear cafe ; for the letters patents that create a 
corporation may mould and framC) and form its own creature as it, 
pleafes. But men the indidiment ought to have alledged it 
pofitively, tiiat the letters patents do fo provide, v^rhich it does not || 
but the indi£lment fpeaksr^by a kind of implication and uncer¬ 
tainty, but not poAtively, nor directly. It fays, that “continually 
“ after the time of the charter they have not accuftomed to meet 
“ without the mayor’s fiimmons, and in his prefence.” It may 
be they rely upon the iifage and cuAom for it f^7). This can be 
no legal cuflom nor prefeription, for wc know the head And 
original of it, which is but from the twenty-third year of ^ueeri 
El}t.aht'th i fo that it is not like the river Nile. If they fay, the 
ufage (hall interpret the charter, 1 anfwer, ufage may expound 
very ancient charters, where the words are obfblete and obfeure, 
and may bear fcvcral fci.fes ; but this charter has not fo much as 
ambiguous words, nor aiiy-thing that can bear fuch a conftruc- 
tion (i). 

Hut at laft we fliall be lold, that the common law does operate 
with the charter, and requires the mayor’s fummons and prefence 
to the choice of an alderman, and alfo in all fuch-like cafes. 
This is now tlie only point to be fpoken to, and I Ihall apply 
myfelf to it. I think it will be granted, that the mayor has no 
ncgati\ c voice in the cleclion of an alderman (as great a prince 
and as abfolute as the inditlment will make him); he has but one 
Angle voice j and if the majority of the votes be againft his vote, 
the majority mull carrv it againfl the mayor. The words of the 
charter do ijo more require the mayor’s fummons and prefence 
than it docs that of the feiiior alderman. 'I'he mayor is named in 
the grant tjut of ncccllity, it being part of the name of the cor¬ 
poration to whom the grant mull be made. He is named out of 
conformity too, he many times being none of the aldermen, and 
therefore could not be inehided in the naming of aldermen, but 
mull; therefore be named by himfelf. And bcAdcs, 1 agree it is 
due to him out <»f nveiencc. 'rhey ufually fay, he reprefetits 
the king; but that is but a notion, and a compliment to him ; he 
has no more pow'er than an aklcrmaji, wlio is a juAice JL'id a 
judge of the gaol delivery as well as the mayor. If the charter 
nad intended tiiat tliei e IhouM he no chuAng of an alderman but 
by the fummons of the mayor and in his * prefence, it would 
lurcly have made him of the quorum.^ in that claufe which provides 
for the eledtion of an alderman j but that it does not: the only 
quorum is not of the fort of perfons, but of t^c majority of the' 
eledlors, major pars eorutn (having mentioned before the mayor 
and aldenhen). Nay, there is lomething to be obferved out of 
the charter itfeif, which proves that the -queen intended no fuch 

(a) See Rex V. Varlo, ('owp 74S. ; (t) 4 Term Rep, CoS. Sir.—See 

BUnkley v. 3. Ter.n Kcp. alfo ihe cafe of Hugh PoweJl v. cli« 

»79. i Kex V. Bellimg«.r, 4. Icim Rep. King, Brown’s Cafes in Pari. 428. 

8 ^ 3 *. ■ ' , 
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$hingand that is, there are other claufes in the feme charter to Thr Kut* 
pther purpofes, that do exprefsly appoint quorums^ and the mayor * 

.and recorder are made to be of the quorum^ which proves, mat 
V^here it is not fo exprefTed, the mayor himfelf is not of the quorum ; Oths««^ 
and this indeed led us to that opinion,and conftrufbion, that we*^ 
proceeded to make our eleflion upon it. A charter in one claufe 
of it is beft expounded from otl\pr claufes in the fame charter, 

In the claufe that gives them power of gaol delivery, the mayor 
and recorder are^oth of the quorum. So in the fwearing of a new 
alderman it is cxprefly provided, that it (hall be done before 
the mayor and recorder both.” In the claufe that gives them 
power to try felons, and to keep a feflions of the peace, it appears, 
by the exprefs words, that it may be done in the mayor’s abfence, 
and without him ; for there the quorum for that purpofe is, “ the 
mayor and recorder, or one of them.” So that a feflions may be 
held without the mayor; yet I would never do it if I could pre¬ 
vail with the mayor to join with us, as we earneftly endeavoured, 
time after time, to do in the cafe before you, for the chuAng of an 
^Iderman j but he utterly refy,led us, at four feveral times, at fome 
good diftance of time. If it be faid, that the power to eleft 
an alderman is given to the mayor and aldermen, or the major 
part of them ; and fo the mayor by himfelf is particularly and ex¬ 
prefly named by the name of his office, and therefore is of the 
quorum^ without any other exprefs making of a quorum j I anfwer, 

'J’his I have already fpoken to, vl%, upon what account he is fo 
named; andjt could not be otherwife. But that this does not fo 
make him of the quorum in it, is manifeft by this, that thofe other 
claufes where there are exprefs quorutns of perfons, though the 
mayor be there lilcewifc mentioned in the beginning of the claufes, 
yet he is repeated over again, when they come to make him of 
the quorum: this fliews the naming him before by his office did not 
do it; if it * did, the naming of him again in \^Qquoru?n will be a * [[ l 
tautology and a vain repetition. 

But perhaps it will be feid, it belongs to the office of a mayor 
at the common law to fummon the corporation (and among the 
reft the aldermen) when he fees there is occafion, and he muff, as 
mayojrfbe prefent among them, or nothing can be done. Let us 
examine the truth of this. "I'hofe that advifed the indiftment 
v/ere not of this opinion ; and I heard it was faid at the trial, 
that it was drawn with good advice; for the indiiffment itfelf 
challenges this right to the mayor upon another ground. It 
would intimate as if the words of the charter gave it him, as I have 
alrwdy obferved ; which fays, that '-'‘fecundum privilegia concejfa 
“ eji i” therefore they thought it was not^his due at the common 
law. 

First, For his name of mayor^ that imports no fuch thing. 

He is major, that is, the greater, the more eminent. I'his notes 
,his pre-eminence in refpeft and reverence, but gives him little 
biorc of power than what die feft of tjie aldermen have. The 
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T»c Kinc like office among the old Romans was the prtrtor^ which 

MiTisHEW iajTSj comes from pr/e~iior, a prte-eundp^ be does. 
**AfKi *s ^ or praceiUre^ or prajidere. He goes firll, and fits upper- 

Aiio it gives him no more power. Hutthe mayor in our cafe 

would neither lead nor drive. But if there can be no ekdlion of 
an alderman witliout his fummoijsand prcfcnce. and if he be wilfiil 
(as the mayor in our cafe was), be is not only major maximus^ 
liut donuHus fac totum (as the vulgar faying is)> on dominus-faciens 
tiium. ^'he twelve aldermen without him will be but fo m§ny 
cyphers ; the mayor will be the great figtore ; and the aldermen 
V. ill lignify only in conjunction with him. We may then fry of 
evtry alderman as the one Grecian captain faid of the other, of 
TJlyssks, Nihil eji Diomede renioto. Mr. Mayor will be that 
wbicii the logicians call, Caufajine qua nan quae per fe nihilfacii^ 
fed tantum ejje aliquid fine qua reliquta cutjee non faciunt. So 
m ich for his name and title. 

Shcondi.y, Then for the office Itfelf. T'hat does not require 
hi*; fiinmcns nor prefence in all tlic*nieetings of the aideniicn t 
for the bufinefs of the corporation is not inciiktit nor t-fftiuial 
[12 to his office of mayor by the common l.iw. *• 'I'hc common law 
looks upon him as the head or chief t)f the corporation i but he. 
w no officer of the common law, to whom the common law ii- 
mits or preferibes any duty, as it docs to a Judge, a ilicrifT, a 
confervatot of the peace, a coroner, or a confluMe: thefe are al( 
officers at the common law, and the common law infiruchs them 
•.Burr. 766. jn their power and duty. But the mayor being iht head (<f a cor- 
lojo. p^i-a^jon, and a corporation having its elicncc by charter, or pre- 
feription, which pre-fuppofes a charter, he h.is no power byt 
what the charter exprcfsly ^ives him ; the couimon law takijs 
no faither notice of him. Let us examine the gtound and nature 
erf A CORPORATION, and there wc ftiail find tne true nature and 
office of a mayor, or any other head (fbr it is all one). 'I he 
true ground and original of corporations in cities and great towns, 
is this : thofe are generally the fiaples of trade and merchandise \ 
and trade cannot be maintained without order and government {a) ; 
and therefore the king, for the public good, may credit ^iidum 
jmreatoriamy a fraternity, or fociety, or incorporation ot mer- 
chantvS, to the end that good order and rule fnall be by them ob- 
(ervedy for the increafe and advancement of trade and merchan¬ 
dizing. Suppofe the king fhould, by his charter, incorporate a 
town by the name of mayor and twelve aldennen,” andihould 
not fet out their duty and office i what power would the law give 
them in that cafe ? 7 'hey would have no power as confervators of 
the peace, or as jufiices of the peace j they could neither fine 
or imprifon. If they fhould take upon them to meddle in thefe 
matters, without exprefs power given them by the words of the 
charter, it would be Jutcr ultra ciepidam. 'I'herefore charters 
ulually add thefe powers by exprefs claufes to thole purpolcs, and 

(«) See tlic c»f* ol Uit C ij of Loiif'-tr, (‘o. 1a. 

make 
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• 

make the mayor a juflice of peace, or a judge of gaol>delivery) 
•but then he a£ts in thofe powers not quatenui majors nor et 
notnlne, but becaufe of the exprefs power given him, as it might 
have done to any other man. The uniting the powers in one per- 
fon, does not confound the feveraj and dinerent capacities of that 
perfon. That the charter gives the only rule in thefe cafes, and 
that a corporation is a mere creature of the charters that does 
conftitufe it, and gives it its being; and therefore the bounds 
and*]imits of its working appears by this. * Suppofe that neither 
this nor any other charter had given to this corporation of Brj/fcl 
any power to choofe a new mayor, or new alderman upon the 
death of the old, they could then have made no new eleflion; 
but when the mayor and aldermen had died, the corporation had 
been diiToIvcd. The charter that gives them their being, muft 
provide for their continuance and fucceffion (a). Thus it is held 
in the cafe of the corporation of Dungannon in Ireland^ in thofe 
Reports that go by the name of Lord Coke’s (b). So that the 
charter niuft provide for an qjeftion in order to a fucceflion, or 
Dtherwife the law will not help them. And though the mayor is 
the more eminent and excellent, and ought to have greater re- 
fpedl and reverence, yet the fubjedt matter that we are upon 
is to be conhclered in the nature of it, vi%. the election of an 
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alderman. It is not a matter of intereft, or of privilege, or of 
power ; for then the mayor ought to be preferred in it; but it is 
matter of duty and labour, and truft and trouble. It is offictuntt 
not dominium, to choofe an alderman. It is rather a burthen than 
a power or authority; as is faid in the Mayor of Oxford^s Cafe (cf 
But then it will be afked, that if it depend upon the charter^ SeeRcxw. 
and not upon the common law. Who fhall appoint the time of Cowp, 
election, if the charter be blent in it, as here it feems to be? 

T'his will be a great defeft, and fo there will be no meeting, nor 
no cledtion, and fo the corporation will expire (</). To this I 
anfwer, 'I'hat the charter docs provide for it, for thofe whofe 
duty it is to make an election, it is their duty to agree to meet for 
that purpofe, and to appoint the time, or elfe they do not difeharge 
their jkty; they break their oath, and are punilhable for their 
omiffion, and may forfeit their charter by it. Now I do not 
deny but it is the duty of the mayor% and it is the equal duty of 
the aldermen, to fee a time be appointed for an eleiSiion, And as 
the mayor is the chief in pre-eminence, fo it aggravates his 
jteglc£f if he refufe it: but his negledl pf his duty will not ex- 
cufe the rell of the sleftors for the not doing of their duty, and 
the performing of their oaths. If it be faid, What if they do 


(«) I. Roll. Abr. 313. Rrgiher, tion, the corporation may make bye* 
9IJ. 10. Co. 30. I. Bdc. Abr. 501. laws to rt-guiate the elcd^ion. 

—I 5 «t f** Newling V. Francis, {b) 12. Co. 120, 1x1. 

• 3. Term Rep. 1S9. thar when themode (r) i.atch. 231. 

el:^ n; tlie ofTic-r, of a corperttion («/) f'ttw Newling v. Francia, fopra, 
{* not regulated by cliarter or picfcrip- nota ( ), 
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notagree upon the time, butarcdivided ? * lanfwer. Whoever can 
carry an elet^ioa when they are met and choofe, {hall alfo govern 
in the time of meeting if there be any difference about it} and 
that is not the mayor, but the major pars eorum^i (a). Now 
this agrees with the rule ef the law in the like cafes. In a corn- 
million of the peace to try felonies, &c. and to hold a court of 
quarter-fcffions. Who fhall ifloe out the fummons and appoint 
the time ? Answer, Thole that conllitute the court, 2uid are 
to exercifc the power, muft ilTue out the fumnlons. If twenty 
^uftices of the peace, not having one of the quorum amongft^tbem, 
fhould iflue out a fummons for a general quarter-feffions, it would 
be void; for twenty juflices of the peace cannot hold fuch a fe(^ 
fions, if there be not one of the quorum among them; nor can 
the ct^os rotulorum alone do it, though he is commonly moft 
eminent. I'hus is it in the commillion of gaol-delivery, and of 
oyer and terminer. We may fee the forms of them in Crompton (i). 
Theexprefs words of their commiflion, for appointing time and 
place, are, “ ad ccrtum dle 7 n quern vos trcs •vel duo vijirum (quorum 
VOS B. C. D, tinum tj/e voits-nus) ad hoc provederitis (f).** 
And therefore there was no need of any more exprefs proviflon 
in the charter for a fummons for aniele£tion of an alderman, or 
the appointing of a time. In the next place, for the necelfity of 
the mayor’s being prefent, as well as ^eir meeting by his uim- 
mons, I fee no reafon for it. It is true, there is a cafe in print, 
of Hicks V. Borough of Launcejion (/{), that feems to make for 
it, though I never yet heard it fo much as mentioned, either at 
the trial (for I was not there) pr throughout the whole cafe ; 
yet it is fit for me to take notice of it j for I make no doubt but 
before we have done we {hall hear of it. Rcfolved per Curiam 
(which were only two Judges, vioe.. the Chief yujiice Richard¬ 
son, and yujiice Croke, no other of the Judges being there) 
That if a corporation confift of a mayor and eight aldermen, with a 
claufe in the patent, “ that if any of the aldermen die, that then the 
** mayor and the reft of the aldermen within eight days after {hall 
elect another j” though it be not limited that they or the greater 
number of them may elc6t, yet the greater number of them may 
cleiSt (e). * And if the mayor, at the time of the deatii.of an 

alderman, be abfent at London till after the eight days, and the 
reft of the aldermen, within dight days, come to the deputy mayor 
and require him to make an aficmbly of them, to cleift another 
within the eight days, and he rtfufc, and upon that the greater 
number of the aldermen, meet without the mayor or his deputy, 
and eleft an alderman, it is a void elcdiion j for the mayor 
ought to be prefent at it, by the words of the grant {f)^ “I his 

(a) Cafes in Part. 4^. i. Roll. Abr. (ti) i. Roll. Abr. title, '‘Corpori-. 
514. 4. Co, 77. 3. Com. Dig. ** lion,” cafes 5, 6 . 7. 

** rr^nchiits’* (T. 20.).—And fee Rrx (e) iz, Co. izo. i. Knit. Abr. 513. 
V. Monday, Cowp. 538 j 'Rex v. 3. Bulft.71. Salk. 190. i.Bac. Abe. 
Kniglit, 4. Term Rep. 440. 50 

(^)Cruniptotrs Jurjdidtian of Courts, (/) 1 . Roll. Abr. 5];5> And fet 

y ZJ ^ 11* Cco, 1 a 4* 

3>* Pc»t* T 5 ** s 
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feems to be a ftronger cafe than ours; for there is a certain time Th» 

limited, by which they muft make tfieir eleiliofl, vt%. eight 

days. 1 firft obferve, that this cafe, as far as I can find, was * at kin* 

not a cafe depending by any fuit or aAion ; for in that cafe it is and OtskA** 

faid, ** a writ was granted to make a new cle£tion of an alder- 

** man.** So that 1 fuppofe it was upon a motion only: I have 

a copy of the rules which fhews it to be fo, as I take it. Then 

it does not appear to be upon an argument; for had it been fo, two 

Judges, I prefume^ would not have determined it, but would have 

put it off till the dhurt had been full, as ufually they doj therefore it 

was «ot fo folemn, nor has not fo great authority. But take it 

as it is ; the time of eight days, by which the cledlion was to 

be made, being limited, makes the cafe never a whit the ftronger ; 

for there the Judges declare, that there may be an election 

after the eight days, and the limiting that time was to quicken 

them. Then obferve the ground thofe two Judges went upon j 

they do not fay it ought to be fo at the common law, as dcubtlefs 

they would, had they thought that the common law would have 

ruled it; for if the common law ferve for it, it was idle to refort 

to any other ground. But the Judges in the cafe ef Launcejlon 

fay, that the mayor muft be prefent at the eleftion by the words 

of the grant. So that they went by that rule which I have urged* 

which is the words of the grant; it is the charter only muft 

give the rule, as I have argued all this while. Now what the 

words of the charter were, does not appear in the report of that 

cafe. Perhaps there was an exprefs provifion in the charter 

requiring the meeting of the aldermen by the fummons of the 

mayor, and in his prefence ; which if fo, then there is no difputing 

againft it. * And the drawer of the indiftment againft us has fo * C 3 - 

drawn it, as if the charter in our cafe did fo require it too. But 

there is nothing to that purpofe ; nay, as I have obferved, there 

are concomitant claufes that give another conftrutftion, and argue 

to the contrary. Therefore the cafe of Launcejlon differs from* 

our*s. But there is another thing wherein that cafe and our’s 

differ. 1 am no enemy to the government I live under j if any 

man think otherwife of me I care nor, becaufe I cannot govern 

another man’s thoughts. I do agree that this fovereign Court of, 

the K^pg’s Bench, as is refolved in Baggs' Ctfe (a)^ hath a fuper- 

intendency and afpecial authority in cafes of this nature, which 

more concern matter of government and the public peace and 

order than any mail’s private fight or property j and in fuch 

cafes this Court governs itfelf much by tlie circumftances of the 

cafe. .,,Now let us mind the circumftances of the cafe reported by 

Serjeanf Rolls (b) and of our cafe, and let them be compared* 

and there will be a very wide difference between them. And 

therein 1 dare appeal to any rational unbiaffed man in the world 

for the innocency of our. proceedings in the whole matter* 

The Mayor of Launcejlon happened to be in London at the death 
Sifthe alderman (tofupply whofe place there needed the eloition). 

(k) Kn(hes£nt. 473. 11.Co. 93. (i) i. Roll. Rep. *73. 224. 
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fkM Ki tr» He was not in the town that was to chufc) whereof he was mayof 
when the election was made. The aldermen were under aii 
Atkijis*^ apprehenfion that they flioulJ be guilty of a great omilfion and 
«»» Ox MSI I. negleiSbof their duty, and perhaps bad fome thought of their being 
* under an oath too, and that they might be liable to pumHunent, if* 

• they did not chufe within the eight days preferibed by their charter j 
nay, it is likely they thought they could make no choice at all if 
they did it iK)t within the eight days : though all tliis was but 
their miftake of the law, yet it was very pardonable in themj 
The Judges in their rcfolution upon that cafe reiRify that miftake, 
and a new eledlion is thereupon ordered by this Court* ^'he 
mayor there was not wilfully abfent, for he was at London when 
the alderman died: he was at a very great diftance from his town 
too, viz. about two hundred miles, as 1 take it j {o that he could 
•C >73 hardly hear of the death of the alderman in * the eight days time, 
and go down thither before the end of the eight days. There was no 
great neceflity of an eledlion fo foon j and the aldermen had 
done what they did out of a zeal for the public, though it were a 
zeal without knowledge. Bull do not find that the void eleiftion, 
and the ahlermen’s meeting aboi^t it, was held a riot or a» 
unlawful affembly. No, they were not fo much as blamed for 
what they did; nay, fure they were rather to be commended for 
their juft intentions. But our cafe was quite another thing j 
and all our circumftances^ and the veiy plain words of our charter 
that appoints the manner of our ele^ion, we had, to our great 
charge, and upon good advice, drawn up in a fpecial plea (for the 
queftion truly arifes upon the words of the charter, and the 
conftrinftion of them). How it happened I cannot tell, but a 
Judge ruled us to plead not guilty ; our chargeable fpecial plea 
came in a little too late. It was a matter of record and of laW|. 
and fitter to be determined by the Judges than by a jury. 

But thefe in truth were our circumftanccs, as 1 ftiall briefly 
relate them, and I am rcady.to make out the truth of them. An 
alderman of Brijlol^ though chofen, cannot officiate till he is 
fvvorn (a)\ he cannot be fworn (by the exprefe words of the 
charter) but before the mayor and recorder both. I being the re¬ 
corder of lirijhl^ happened to be there fome time before the day 
of chufing members to the Oxford Parliament^ not long J.f*5er Sir 
John Lloyd's death : I was indeed invited thither. Sir Richard 
Hart, the then mayor, an^ all of us (I think not one alderman 
abfent) were then met in the council chamber, the ufual place 
Ibr that purpofc: we had nothing elfe to do i and it was moved 
that we might then make choice of a new alderman, while not 
only Mr. Mayor was prefent, but while the recorder was there 
too: fo that die party chofen might inftantly have been fworn 
and entered upon his charge; for they have their diftin^ wards; 

. (a) See Peter Pindar v. the King, be duly eleded and fworn, the fticeeflbr, 
Bri.wn'i Ca(e> in Parliament, 173. though duly ele^td, cannot mA till 
that where a charter direft* ih*i the fworn. ^ 

■»yor Iball continue in office till another 

and 
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and the recorder many times comes not thither in a year or two j tHi Kjsa 
For I live forty miles from them, and 1 feldom tarry above two ■*?««»/( ' 

nights at a gat^ delivery; but then (as it fell out) I was there 
.upon another occafion. None oppofed it but Mr. Mayor^ and Otm.* 

he did it upon a ceremony and compliment, as he pretended, be- ^ 

caufe Bir John Lloyd (as he faid) w^ not yet buried. Out oP 
nefped); to Mr. Mayor^ we did forbear. 

* Some good time after, and after Sir John Lloydh^i been bu- p o T 

ned, 1 happened uncxpedicdly tobe there again ; and Mr. Mayor L J 

was earheftly piaffed again then to go to an cleaion, upon the for- 
mur ycafon, that the new alderman might preiently be Iworn. 

Mr. Mayor ftill refufed ; I do not remember but all the reft were 
very willing to have gone to an eleaion. We did the fecond 
time forbear; th^gh 1 think we were all ftjere: I am fure a great 
number. 1 tarried then four or five days; it was at the elcdtion 
to parliament j the poll lafted fix days ; but I left them at the poll; 

I was not fond of being chofen. The evening, as 1 take it, be¬ 
fore I went away, we were again upon the place, and the mayor 
widt us, and he was again prefled to it, but wilfully went away ; 
and we ftill forbore. But that night feme of us figned a writiiig’ 
defiring Mr. Mayor to join with us; and we declared in it, that 
if he did not join, we would proceed without him, being the major 
pars. This fhews we had no defign tochufe in hisabfencei nay, 
it plainly appeared, that the defign was on the mayor’s part; for 
he knew I could not ftay, and he was defixous tochoofe in the ab- 
fenee of fomc of us, tliat he might carry the ele^on againft the 
perfon next iij courfe to be chofen, and every way qualified, viz. 

JJJertmn Day, I confulted the charter, and found it as I 
have now obferved upon it, and was clearly of opinicxi, for the 
re^ons I have offered, that in fuch circumftances the major part 
might choofe, We gave notice to the mayor and all the aldermen 
then in towji, and though the government is moft miferably divi¬ 
ded, yet in this bufinels there was nothing of fadion, and the 
different parties were not engaged; only the mayor had his defign ; 
for we were fix aldermen at the choice. Sir Robert Cantu, an 
intimate friend of the mayor’s, being lame of the gout, fent us an 
excufe, but would approve of our choice. Another of our Sce the eaft d 
Jiumjjpr, one of our fix, is a zealous man of Mr. Mayor's way ; Sir Chrifl«pi)e 
yet, not taking that to be now concerned, joined with us, and voted 
the feme way. We were fix; and this appears by the indiament j 
and we were unanimous in the perfon we chofe. No other perfon *,, c8 

was fo much as ixamcd, nor, 1 believe, thought of by any-body ^ * 

unlefs by Mr. Mayor: there were but four aldermen more in 
being, for Mr. A^ayor was none. And the perfon chofen was 
not only next in courfe, but every way qualified; has a greateftate 
(worth three or four of fome of the aldermen); no tang of a 
fanatic, a conftant c^rchman ; ♦he had but one great fault* 
he gave bis vote at the eleaion to parliament for myfeif zti * C *9 4 
Sir John Ksiigbt againft Mr. Mayor and Sir Thomas t arl (a). 

See Rex v, Monday, Cowp. 5^9. 

The 
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The perfon is not fworn to this day; nor does defire the office ^ 
but rather declines it; being fit for it, he fhould have been 
mayor this year in courfe, biit is put by it, and he is contented* 
There has been another fince chofen in his place, by the votes of* 
five only (Sir Richard Hart the mayor being one). I am furc 
’they are not Nirt/or pars. ‘And for this choice by fix, who are 
juftices of the peace as well as Mr. Mayor and the other four^ 
we, who art four of fix, are all itidi£led for a riot upon the account 
of this cledlion. And this indictment is found before Mr, Mayor 
our felloi^ufticei and four more at the molt; fo that five, who 
are the lefler number, exercife their authority over thofc that vfere 
fix in number when they aCledi which fix were as much juftices 
of the peace as they five. It is obfervablc, that though we were fix 
of us, and all unanimous in our election, yet they have politicly 
indicted but four of us, and left two out, becaufe it would have 
been too grofs and palpable, if fix jufirices of peace fhould have 
been indited before a Icfier number of their brother juftices. 
But had they indiCted all fix, it would then plainly have appeared 
too that the choice had been made by the greater part, which they 
wifely thought to conceal; but yet' it does appear in their very 
indictment, though darkly couched in it} for it fays, that we four 
being recorder and aldermen, cum altis aldermannis, did choofe the 
alderman; that word “ aldermannis-^* being in the plural number, 
muft be two more at leaft. If it (hall be adjudged, that we cannot 
chooie an alderman but by the mayor’s fummons, and in his 
prefence, thefe mifehiefs will follow : That he will wholly govern 
and difpofe of elections at his fingle will and pleafutx*; for he that 
can order the time as he pk ales, and forbear to fummen the 
elciftors till he fees his own opportuiuty and advantage, though 
often defired to go on upon it, and refufes to do it, time after time, 
till fuch as will not comply with him be out of the way (as the 
recorder is very feldom there, and tarries but a night dr two, and 
then is in a hurry of bufmefs, and moft of the aldermen are often at 
their count^-houfes), the mayor will caft the choice upon whom 
he thinks nt, as in this cafe he has done. This mayor and 
^ four aldermen have rcjcCfcd the choice made by fixi and of the 
perfon that was next in courfe, and every way qualified j and ye^ 
the charter thought not fit to truft any fewer than the mzfLr and 
the whole bench of aldermen in a matter of this importance to the 
city. If it be faid) that in cane the mayor unreafonably defer it 
we may complain to this cotirt, <y/z. the king’s bench, and 
have a mandamus, or apply ourfelves to the king and council to 
compel him to proceed to an eledion : Who will be atfo great a 
charge and trouble ? And that courfe is ndt fo fpeedy $ it may 
chance to be in a vacation : but let it be as fpeedy as can be, the 
mayor in the mean time has obtained his ends, and gained his 
opportunity, and done his work^ as the mayor in our cafe did ; 
V^ere the mayor and four more (but five in all), being minor pari, 
havecontrouled the choice made by the major pars. If it fljall be 
fiud, that if the pars be pr^nt, and join in voting to an 

dedBoji^. 
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tde&Jon, though they divide in the perforiy yet rfi«; major pai^t fo '*'<** 
met fhall make ^ood eie( 5 ^ion) and in law it fliall be the choice 
,of all preferit. Tnat I muft deny, for the words of the charter ’ate« * > 
are, that the majbr pari fuperviventiuni ihall make the choice ; amp OrMn** 
that is, as I Underftand itj agree in their votes or voices in the* 
party chofen'} and fo it was in the choice that we fix made* 

This agrees with the rules of the^ common law, in elefiions and 

leafes to be made by corporations (a). And this agrees with the 

ilatute of 33. $j[en, 8. cap, ij. But if this ihould not be law 

,(asl take it is), yet the fuDfequent election of an alderman, made 

by the mayor and foUr aldermen more, cannot be good ; for 

though the mayor and feven aldermen were prefent at it^ yet three 

of them did not join in going then to an election $ for diey had 

joined with us before in our choicej and therefore oppofed any 

after-eleflfon to be made. But they have gotten a conceit among 

them at Bryiohi that what is done in a man’s prclence, where his 

prefence is required by their charter, though he diflent and oppoie 

what is done, is yet legally done. As in the cafe of the fwearing 

of an sdderman, by the expr^fs words of the charter it cannot b<^ 

done but before the mayor and recorder both. This Sir Richard 

Hart was duly chofen an alderman long ago, but not fwom until 

the laft gaol delivery. When * we 'ij^ere going to try the felons* [ii3 

I being prefent, they thought that fufScient to fatisfy the charter, 

and in a tumultuous manner, with an hideous noile, they cried out 

to fwear him ; and this was not the ufual place neither for it. 

I oppofed the fwearing of him, and 1 will juftify it that he was 
utterly unfit to be (Worri, by iomething that happened fiheC his 
being eledtcd an alderman ; they would not hear me, but relblvfid 
to proceed to fwear him, becaufe I was preferit with the mayor. 

Thereupon I ivithdrew, and in my abfenfce they went on to fwear 
him, ana he now adts as an alderman, and as a juflice 5 f peace, 
utider this colouh If no ele^ion of an alderman can be made 
but in the mayor’s prefence, it will be in the power of one flngle 
perfon (if he be obft'inate and wilful) to forfeit the charter. 

For if he find the aldehnen like to chufe contrary to his mind, . 
be need but withdraw, arid all the reft are infignincarit perfonS, 
and fo there {hall be no election iri any rcafonable time, and 
therU^y the liberties forfeited. If this abfolute power al!ov/ed fo 
mayors may ferve a politic turn (<x once, it may do as much 
milchief another time j for he may be of a contrary and Crofs 
humour to what may be defired* And he is not a perfon nomi-^ 

Hated by any fuperior power to that place, or impofed upon the 
corpCMration, but chqfen from ampngft tliemfelVeS, and chofen by 
themfelves* But though they chufe him, yet it is not iafe to truit 
all the liberties of the city in the breaft of one man; for one man 
may eafily change and be wrought upon, where many cidinot. 

It is better to truft twelve than one. The right of ele^Bcn is a 
Very tender thing j and it*^ is a maxim at the Common law^ 

(m) See Dyer, *47. pb 74. aixi Sir John Davies’ Rep* 47. 

VoL. HI. C and 
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and ftrength(^ed by feveral aAs of parliament, that ele^HtM 
fhould be free. By the ilatute of Weftminjier the Firjii in the 
time of that wife and excellent king Edward the Firji (a), it il| 

, enaifled, “ that elections be free.” And it forbids, •* under a 
. “ grievous penalty” (thofe are the words), that '^'•nulhaut homey* 
no great man (fuch as every mayor is in his fphere), ihall difturb 
to make free eledhon. Sir Edward Coke (^), in his expofitionof 
that ftatute, lays, it extends to all forts of cle&ions, a^ agrees 
with the maxim of the common law. Now if the mayor ihail at 
three feveral times refufe the advice and deAre of the aldermen, 
and, knowing that they can make no choice without him, rcfuiTe to 
join with them till he feeshis own time and advantage, he will have 
his own choice, do what they * can ; for before they can complain 
of him (which is a work of time and charge and trouble) he will 
have done his work, and fo prevent them. And then where is 
the freedom of eleftion ? Xhis could never appear more plainly 
than in this cafe of our’s, where the ele£tlon by the majoriy is fet 
afide, and the choice made by a leiler number, and in enetEt by 
AFr, Mayor only, is that which carries it. It plainly appears that 
we had no finiller defign to do any-thing without the mayor, for 
we did all we could to get him to join with us, and he thrice 
denied us; but it as plainly appears, that the mayor had a dcijgn 
in refufing to do it till Ibme of us muft be gone, and then to fteal 
an eleffion behind our backs, by a lelTer number, when he had the 
advanmge. 

After all that I have faid I do agree, that had eleven aldcrmeit 
of us gone about an elecElion without fo much as deilring the 
mayor to join with us, or it may be upon once or twice being 
refufed, or when the mayor had been occaiionally abfent j or 
it any way appeared that we meant a furprife in it; or had we 
made a choice fubjedi to the leaft exception, and had he not 
obftinately gone away from us, being in perfon upon the place, 
without fo much as giving us the leaft reafon for his refufal^ 1 
ihould have held my tongue, and not have concerned myfelf any 
farther in it. I hope it efficiently appears, that I have been no 
enemy to government and order. But to choofe an alderman wds 
©ur uuty, and we were under an oath to do our dutf'. and 
we did but difcharge our truft. I may, I think, fave myfelf the 
labour of arguing, that if we were miftaken in the conftruc- 
tion of the charter, and in the point of law in the making of 
our ele£lion, yet here is no riot in the cafe (for we are ijidicfed 
for a riot), for a kiot is<he doing of an unlawful aft with force and 
violence (c); neither are we a*.' unlawfuc, assembly, for that 
is, where ffiere is an intent to do an unlawful aft, but ftill with 
fojt^eand violence, but they go away without doing it, as appears 
hy lFmlion {d). And in cafe the eleftion we made be adjudged 
duly made, then the pretence of a riot vanifhes of itfeli^ as is 

{a) 3. Eivi. I. c. 5. («/) Pulton de Paceet Regis, pag. x«, 

f6)' X. Inft. (69. 1. Wawk. P* C, <b. 6^;, f, 9, *• 

If) I. Hawk. P. C.clt, 6e. f. f» 

held 
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Ikcfid in Ed*n*s C!t^e (a). If the Indic^^meift be void for the prin-> 
fcipal matter, which in the cafe there was an unlawful entry 
J^nft the ftatute'of 8. Hem 6. c. . where that ftatute was 
mif-recited^ they were not allowed in that cafe to ftand upon the. amd OriiEiia 

riot. , •tj. Mod. 113 

* I hdve but a ihort word more. I have been the Recorder « 

tof Brijiol thefe one-and-twenty years, longer I think than any C ^3 -* 
man cambe remgmbered. 1 have fworn all the aldermen that are 
how upon thp bench, in my time, and many more who are now 
dead.. I can fay it without vanity, till the time of this unhappy 
election of members to the Oxford Parliament (which I fought 
hot) I had the good will of all fides, even of this Mr, Mayorj 
who was Sir Richard Hart\ for JL never would join with any 
partyj but did all 1 could, when I came amongfl them, to join 
them together and unite them j for ever fince they grew rich and 
full of trade and knighthood, too much fail and too little ballaft, 
they have been miferably divided. And unlcfs this Court, to 
whom 1 think it properly belongs upon complaint in fuch cafes, 
will examine their diiorders^ and command peace and ordbr to 
be obferved in our proceedings, I cannot fafely attend there any 
Inore, nor hold any gaol-delivery. 

1 fubmit what 1 have faid to the Court. 

Whereupon the Court arrefted the judgment {Jo), 

f«) Cro. Eliz. 697. Show. *38.} and the judgment in tli« 

(£) The cafe was adjourned ; and, principal cafe was arrefted ; S. C. Tre« 
ton being moved again, thb Court main, Z33. But Sir Jioitrt j^tkinSf on 
Agreed the indidment wat bad, for want the perfaafion of his friends, immediate!/ 

Of a recital of the letters patent, S. C. a. refigned the Recorderdiip. 


Lord Grandifon a^ainjl Conntefs of Dover. 


Cafe 3; 


Prohibition.—T he cafe was, CharUs Heveninglmm died An adminidn^ 

inteftate, leaving an only lifter Abigail^ then an infant. *The t*®" duratoe 

Counlefs of Dover^ who was her great-grandmother, came into ^ 

the ps/rogative court, and prayed to be afligned her guardian ex great.grmti. 

^cjo^ which was granted, and thereupon ihe obtained adminif- mother ot the 

tration durante niimre eetaie. Afterwards my Lord Grandifon inteftate, ought 

brought a prohibition, fuggefting that the court had granted ad- 

miniftration upon a furprife, and being to the children, ap^jeaUM of 

and fo nearer of kindred, prayed that adminiftration might be ttmgrandfaiber, 

committed to him. ^he Lady replied, that it was obtained after mei^y becaofo 

ercat deliberation, and without any furprize; and upon this a de- if 

/ i » r for thft 

fnurrer. ^ 

The queftion was, Whether this adminiftration was well grant- 
ed to the lady ? g, 

. c. 5. f. 3.—S. C. Skin. X55. I. Vent. S19. i. Sid. 281. x. Brownl. 31. Hoh. •ajto. 
l». Mod. 436. 6x6. Stra. 892. 956. i. Cm. Dig- 262. Fitzg. 163. zcz, Amir. 24. 36#. 
a. B«c. Abf. 535. Rich n^SViJU, 407. i. Peer, W^i. 43. 767. Cwwp. 
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t«Ki> It was argued now by Dr. Master ftr thf plaintiff % andaif* 
Craiidis6x terwards by a'common lav^er on the fame fide, in Hilary Term 
to^rteor Allowing; and by Dr. Reines, and Sir William Wil- 
Dovxa. LIAMS, for the defendant. 

The civilian argued. That the father of both the children 
- died inteftate, and that their mother adminiftored, and sdterwards 
*4 J * made a will, of which ftie appointed my Lord to be executor* 
and thereby committed the infant to his cuftody; which being in 
fa£t true, the curatorChip of the living child, by the civil law* 
draws to it the adminillration of the eflate of the dead child* 
The ftatute 12. Car, 2. c. 24. f. 8. empowers the father by 
deed or will to difpofe the cuftody of his child under swe to any 
in pofteftion or remainder, who may take the profits of his lands* 
and poflefs himftrlf of the faid infant’s perfonu eftate, and .bring 
iu^ions in relation thereunto, as a guardian in focage might have 
done. And wherever a father or mother {a) has made fuch a dil^ 
pofition, a Judge cannot aflign a guardian. The fpiritual courts 
have power to repeal this adminiftration granted lo my Lady 
JDomr ; the right is not in queftion, for whoever has it reaps no 
advantage, becaufc it is for the benefit of the infant; the conteft: 
is. Who ought to be admitted by the fpiritual court to adminifte^^ f 
It cannot be denied but that the great-grandmother is a degree 
more remote than the grandfather : if therefore that court hath 
entrufted one who ought not to have adminiftration, they have 
an undoubted power in fuch cafe to make an alteration. If my 
Lord had been adminiftrator, it had been agreeable to the corn* 
mon law, for he is guardian in focage durante ml nor e estate. 
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E CONTRA it was faid. That my Lord was really indebted 
to the eftate of the infant inteftate ; and therefore, as this cafe is* 
the fpiritual court ought not to repeal the adminiftration once 
granted, for it is for the benefit of the infant. It is not material 
who (hall be adminiftrator; for he who is fo durante minor e estate 
hath no power over the eftate ; he is only a curator in the civil law* 
which is in the nature of a bailifl' in our law, who hath only power 
to fell bona peritura. Probate of wills did not originally belong 
to the fpiritual courts de jure ; they had that authority 
regis et magnatum : and as thofe courts had not original jurillMaion 
in fuch eziesj fo they had no power to grant adminiftration till 
enabled by the ftatute of 31. Ldw. 3. c. 11.; for before that time 
the kings of England by their proper officers folebant eapere bona 
intejiatorum in manus fuas (b). * It is plain that the ordinaiy had 
no power by the common law over an inteftarc’s eftate* for he 
could not maintain an affion to recover an^ part of it. Now if 
the law had given him a power over the goods, it would likewift 
have given him an authority or remedy to recover them. An 
a^Iion would have lain againft him at the common law, and by the 
ftatute of 13. £dw, i. c. 19. which was made in affirmance 


(«) ^juert of mother. Nett io Formik EaiTtoxi. 

Qb) 9. Co. 36. %, fiac* Abr. 398. 


thereof* 
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tiiereof, if he hadpoflefled himfelf of fuch goods, and refufed to Lea* , 
pay tile debts. Then flnce he hath no original power in this cafe, 
and this being a fpecial kind of adminiftration, when he hath once o» 

executed that power he fhail not repeal it. Dover. 

And TH£ Court inclined to that opinion (a)% Vide 9. Ca» 

Henjlaw*s Cafe, 

{a) The. adminiftration durantt mi, /on, in order to obtain a conAiltation, 
iur€ alaf was granUd to Lady Dovgr. declared •, to which Oeciaradon Lady 
A Ayt was inftituted in the fpiritual Hover demurred. Tui Cuurt, on 
court by Lard Grandijvt, praying that the tirft argument^ inclined that the 
(hefe letters of adminiftration might be prohibition ^ould ftandy but they took 
repealed, and adminiftration granted to tiiue to confider, and, after hearing a fe* 

Kim aabeiikg nearerofkintotheinttftate. cond argument, were of the fame opi« 

Lady Haver applied for a prohibition, nion; bnt it does not appear that any 
which was granted j and Lead Grandi- judgment was giva\. S, C. Skin. 156, 


Memoranda. Cafe 4. 

‘^TOTTINGHAM, Lonii Chancellor^ died in the vacation Nokth mad* 
after this Term, and Sir Francis North was made Lord Chancei- 
Keeper of the Great Seal, 

' J TI^GNAM aOm 

ceared..i«i, Show. 251. T. Jones, agi. Ray. 474. 

Sir Francis Pemberton, Chief JuJlice of the King’s Bench, p«mbsbto« 
was made Chief Jujiice of the Common Pleas. 

Common Show. 35a. T. Jones, ajt. 

Sir Edmond Saunders, on the firft day of the fucceeding Saonbim 
Hilary Term,y was created a Serjeant at Law^ and made 
Chief JuJlice of the King’s Bench, in the room of Sir Francis King” Bench. 
Pemberton. The motto on his ferjeant’s rings was, “ Prmcipi ^ ^ 

« flC placuit:* T. Jones’ xjV. 

Skin. 111. Ray. 478. 

Sir William Dolben, in the vacation after 34. & 35. DoiBindif. 
Car, 2. was difeharged from his office as Judge in the Court of 
King’s Bench. *• 

Kaym. 496. 

Sir Francis Wythens was made a Judge, in th^lace of 
Sir William Dolben, and on th*e firft day of tajier Term was 
made a Serjeant, and gave rings with this motto, ^^Regi lex ‘ 

“ placuit.** He was fworn in on the afternoon of the fame day *' 

at .the Lord Keeper’s houfe. 

• 

Sir Edmond Saunders, Chief JuJlice oftheKing’s Bench, ueathofSAVM- 
having long been in aftate of ill-health, died on luefday 19. June 


- - -- g 

Keeper of the Great Seal, 


having long been in aftate of ill-health, died on luefday 19. June 

35. Car, 2. about tcu o’clock in the forenoon, at his houfe at show. a^t. 

rarfon*s Greett^ 

: C 3 Sm . 
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Sir FrancisPemberton, in the vacation after Teri^ 

35. Car, 2, after felling the place of Sir *thomas Robin/iny 'one of 
the Prothonotaries of the Court, was difeharged from the office of 
Chief JuJiice of the Common Pte. 

Mr. Justice Jones ■ft^as made Chief yujiiceoi the Common 
Pleas, in the room of Sir Francis Pemherton, 

T. JoneS)a34. Skin. 121. 

Sir George Jefferies was made Lord Chief Juftice of«thn 
King’s Bench, in the place of Sir Edmond Saundersy deceafed. 

Holloway and Walpot were made Judges of the King*^ 
Bench. 


MICHAELMAS 



MICHAELMAS TERM, 


The Thirty-Fifth of Charles the Second, 

I N 

The King’s Bench. 

Sir George Jefferies, Knt. Chief Juftlce. 

iS/r Francis Wythens, Knt, 1 

Sir Richard Holloway, Knt, > JuJlices. 

Sir Thomas Walcot, Knt, J 

% 

Sir Robert Sawyer, Knt, Attorney General, 
Jieneage Finch, Efq, Solicitor General, 
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Roe agahtjl Sir Thomas Clargis. Cafe 5. 

RIT OF ERROR, upon a judgment in the common pleasi tt is AftionaWt 
in an aftion upon tha cafe, wherein the pl«j.tiffde- 


county or jnifuueiex^ ana nau ictvcu iii icvi,i<u paiiiauii.iii.3 iwi ,j 

the borough of ChriJ} Church in Hampjhirty and that the king 
having fummoned a parliament to meet at JVeJiminJier^ he did s, c. Ray. .i|8a. 
Hand to be a member of that borough, and that the defendant 

then fpcak thefc words of him, vi%. “ He,” meaning c. skm. 68. 

the plaintiff, « is a papift.” Upon a trial there was a verdia, s.c. i.Frcem. 

anda judgment for the plaintiff. * a 3 o, 

s. c. a. Show, 

* • The queftions were thefe : *50. 

First, Whether the words, abftr;^acd from the oilices fet 
forth in this dcclarstion, are aaionable or not ? 56. 

Secondly, Whether they are aaionable as joined to thofe 


fiapacities 


Ci 


43 ?- 

SaUc. 694, 

10. Mod. tfif 

8tra. 6i7. Ld. Ray. 1369. Bl, Rep, 730^ 

Sir 
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$ t % Thom^i 
C|^4Eci». 
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Sir Francis Winnington, for the plaintiff xn the errorf« 
held negative in both points.—F irst» The word ** papift'* 
is npt defined either by the common law, or by the ftatutes of this , 
realm ; for from the nrft of the queen to the twenty>fifth year of 
Charlet the Second it is not to be found what a pap.ijl is. There 
are feveral ftatutes between thofe times which provide againft the 
jurifdidlion of the Pope, and which inflidt particular punifli- 
ments upon committing offences therein prohibited, but none of 
thofe laws give any definition cf a papist. * If by apapiji is 
meant him who embraces the do£lrine of the Pope, it was 
punifliablc before the Reformation to be of a contrary opiiudh ; 
now in the vulgar acceptation of the word, a man may bold the 
fume opinion with the Church of Rome, and yet not profefs 
the popiih religion, fo as to bring himfclf in danger of any of the pe¬ 
nalties in thefe laws. There was never yet an indi^ment againft a 
perfon for being a papift, but many have been inditEled upon the 
breach of thofe laws made againft recufants, by which they in¬ 
curred the penalties thereby appointed. In Muhaelmas ^Term 27. 
pjen. 8. pi. 14. b. an adfion on the cafe was brought in the com¬ 
mon pleas, for calling of the plain.ift'“ heretic and WiL- 
LOUCUBY, the king'i Serjeant^ argued that the a£Iion would not 
lie, becaufe the word did import a fpiritual matter, of which tha 
temporal courts had no knowledge; and of that opinion were 
Fitzhirbert, Chief Jujikey and Shelley, JuJiice : the fame 
may be faid in this cafe, that the word “ papift” relates to fome- 
thing which is fpiritual, of which this Court hath no cognizance. 
Words which are adfionable muft immediately injure the perfon 
of whom they are fpoken, either in his profeflion, or bring him 
in danger of foiiic pumfhment; as to call an attorney “ bribing 
knave,” which arc adjedtively fpoken, yet it is an injury done to 
him in his profefiion (a). It was faid at the trial in the common 
pleas, that it is a£tionable to call a man papift” at this time, 
though it might not be fo at another time. This feems to be a 
very vain afiertion,' for though the times may alter, the law is ft ill 
the fame. It Vi^ouldbea very great inconvenience, if men (hould 
be deterred by actions to call another man a papift,” for this 
would be an encouragement to popery, and a check upon the pro- 
teftant religion, topuniih the profefl'ors thereof for faying avaan 
is “ a papilt,” who is really fp both in his judgment ana profeftion. 
But admitting the word to be actionable, it is not fo before con- 
vi£iion, for it is very impro|>erly ufed, and of no fignification or- 
difexedit before that time. 

Secondly, Thefe words are not actionable as coupled wid^ 
his offices, becaufc he hath allcdgcd no particular damage or lofs, 
and his offices are only honorary^ and of no profit, and therefore 
he could receive no damage by ipcaking ffiefe words, if true, 
when they in no fort relate to his offices, and arc too remote 

applied to them. 

i^b. 8. s. Barnes, 340. Term Rep, 366* ^ 
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♦ Mr. Roger North, e e(mtra.^T iksTj Jlie words af« 
ftd^ionable in themfelves, for they fcandalize the plaintiff in his re- 
.putation, and may be a means to bring him to corporal puniib- 
ment; for by feveral a^s of parliament many punifhments are in* * 

fli&ed upon popifh recufants, which is the fame thing with a'pa-« 
pift i they are difabled from holding any office or employment in 
the kingdom {a) *, they are not to come into the king's prefence (^), 
or within five miles of the city of London (c); and the calling cd 
him papift’* fybjedits him to the danger of being indi<^ed for a 
traitor, for the words are fynonymous. When Henry the Eighth 
todk'upon him the fupremacy which the Pope had unlawfully 
ufurped, there were certain papifts in thofe days who called them- 
fclves “ Roman Catholics,” that they might be diftinguifhed from 
thofe who bore allegiance to their lawful king; which general ap¬ 
pellation was afterwards changed into the word ** papilt,” fo that 
both fignify the fame thing. The objection that though times xo. Mod. xtii 
change, the law is flill the fame, may receive this anfwer, that *97* 
when the force of words is changed with the times, thofe words 
fhall be adlionable now, which were not fo at another time (d)i 
as for example, the proper Vid genuine lignihcation of the word 
knave” is a jfervant^ but now the times Have altered the fenfe of 
that word, and made it to be a term of reproach: fo that it is a£tion* 
able to call an attorn^ “ knave,” who is but a fervant to his client. 

Then as to the objeftion tiiat the word “ papift” is not defined *€•* 

Uk our law, there is a fiatute which difables a man from having 
any office whatfoever who lhall affirm the king to be a papift (tf), stw, xisS* 
that is, a perfon who endeavours to introduce popery. 

Secondly, But if the word “ papift” is not adlionable of it* 
felf, yet as cqupled with his offices it is otherwife, and the plain* ^ 

tiff may well maintain this a£lion. 

And of that opinion was all the Court : fo the judgment 
y/as affirmed {/)• 

(a) By }. yat. i. c. 5. f. 9. See ** Thou art a papID, and not tiie queen's 

X. Hawk. P. C. 34. « friend,” are not actionable. Cro. 

(i) By 3. yat. t. c. 5. f. z. See Elia. 192. 
alfo 30. Car. i. ft. a, c. 5. f. 6. and (#) The 13. Car. 2. c. 1.; expired. 

i. Hawk. P. C. 35. If) Sec the cafe of Prin v. Howe, 

(e) By 1. c. 5. f, 4. And fee 7* Mod. 107. 2. Ld. Ray. 8sa. 

Dougl. 593. that on account of the x. Viner Abr. 442. 499. and x. vol. 
genaltiei to which a papift is liable, a Brown's Pari. Cafes, wbeie it was bsid 
witnefs lhall not be put to anfwer actionable to fay of a juftice of peace and 
yehether be is a pajdft or not. deputy lieutenant of a county, ** He is a 

•(d) It U faid to have^ been decided, ** Jacobiu^ and for bringing in to 
{p tlK cafe of Savage v. Cook, that, ** dettroy our nation.*' 


M^OOfi 
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. Malloon agalnfi Fitzgerald. 


If eftther fettle terror of a judgment in Ireland^ for lands in the county of 

Wtefteteintruf-JZi The cafe upon tile fpeciai verd>6l was thus: 

fees to the ufe ^ 


tX himfelf for. y^hn Fit%gerald was feifed in fee of the lands in. queftion* 
^*nd»'^n tail Kalherhie his only daughter. He, by Itafe andjreleafe^ 


•^o^ydeugh- ^ fettlemcnt of thofe lands upon the Earl cf OJfory and 
•er,provided flie, Other truilees therein named, and their heirs, tp the ufe of him'* 
wiihtheconfent felf for life, and after his dcceafe to the ufe of * his daughter 
p{ the in tail, “ provided that flie married with the cenfent 

®Mhe fa- ** ^ truJleeSy or the major part of them, or 

wily, or a per- ** ^hcir hejrs, fome worthy perfon of the family anJnameof Ti/z- 
Ion who fhalJ “ geraldy or who (hould take upon him that name immediately 
take upon him », after the marriage j but if not, then the faid earl Ihould appoint 
&me name, « ^ pQj-tjon out of the faid lands for the maintenance of 

the* *tnifte« ** Katherinej with a remainder to La'iitia in tail.** yohn 

faife a portion Fitzgerald died, his daughter being then but two years old. She 
for the maintc- afterwards at the age of fourteen had notice of this fettlcment, but 
ranee of his by direftibn of the truftees.,, On the 20th of Marchy in 
fifteenth ycaf of her age, flie married with the plaintlft*, 
tail ^ to go to Edward Fi/liersy Efq. jwithout the confent of the truftees, or 
anothtr; the e- the major part of them j and her hufband Air. ViUiers did not 
ftate-tail is not fake upon him the name of Fitzgerald after the faid marriage, 
*7 Latitia the aunt was married to Franklyn^ who ftkewife did 
inarryin^^w^i! Upon, him the name of Fitzgerald. ^ 

mt the confent 'j’he queftions were, 
of the trultees, ^ » 

a perfon not of First, Whether, the eftate limited to Katherine be forfeited, 
who^ *d'd^* no1 Without notice given to her of the fettlcment by the truftees 
take upon him thcmlelveS ? 

although SECONDLY, Whether her eftate be not determined by her 

vious to the marrying Mr. ViUiers without their confent ? 

And it was argued, that the eftate tail was determined. 

And firft as to the point of mticey It is not neceflary to be 
given to the daughter, becaufe the father had not made it in the 
fettlcment. He might difpofe of his eftate at his pleafure, and 
frejf notice ii having made particular limitq^tions of it, there is no room now for 
^sffary,where jj^e law to intrrpofe to fupply the defeift of notice in the deed. 
inak«*a c^di- purpofe the Mayor of London*s Cafe was cited, whidi 

lion which goes was thus : George Monox deviled certain houles in truft to his ex¬ 
in reftraint and ecutors, and their heirs, upon condition to pay money to fevera} 
tbridjemrrt of charitable ufes ; which if not performed, then he devifed them over 
^to his heir in tail, upon the fame conditions i and if not performed 

S.C. Skin. IZ5' 179. S. C. 2 . Show. 315, S. C. 1. Eq. Abr. 333. i.V6nt.i99. 1. Mod. 86. 

S.-Lev. XI. Raym. X36. 2. Chan. Rep. 26. Lane, 60. 2. Ch. Caf. 116. 8. Co, 92. 

Vezey, 387. 2. Atk. 24.2. x. Com. Dig. Condition” (L. 8.). 3. Bac. Abr. X3. 

4. Bac. Abr. 3x3. 11. Mod. 48. 

* ^ by 
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feivch j for 
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\y then to i!tkc Mayor and Comm»iuiliy[ 9 fl>M^^ Tlietrufts MAtiMiv 
were not performed by the firft devifees. A ftranger entered^ and 
levied a fine with proclamations, and five years pafied. Then the M^*®^****» 
Mayor London brought his aAion, fiippofing he had a right of 
entry for the non-penormance of ^e trufts, bpt was barred by 
the fine, although it was argued for him, that he not notice 
pf the deyife or breach of the truft till after the fiite levied % 
which (hews, that notice * was not neceflary; for if it had been * £ 3^ 1 
fo when his titj^ acc^iated, he could not have been barred by thje 
fine {a). As Katherine the daughter takes notice what eilate 
ih% hath in the land, fo as to purfue a proper remedy to recover it, 
fo (he ought to take notice of the limitations in the fettlement^ 
and hath the fame means to acquaint herfelf with the one as witl^ 
the other ; and the fame likewife as her aunt had to know the 
remainder. Suppofe a prornife is made to indemnify another 
from all bonds which he fhould enter into for a third perfon, 
and then an a^ion is brought againfi; him, wherein the plainti^ 
declared, that he was bound accordingly, and not faved harmlefs, 
but doth not (hew that he gave notice ofhisbeing bound, yet the 
pIsuntiflFfhall recover {b), as to the cafe of a copyholder having 
three Tons who furrendered to the ufe of his will, and then devifed 
to bis middle fon in fee, upon condition to pay legacies to his 
fillers at full age, which were not paid; although it was ad¬ 
judged that his efiate was not determined upon the non¬ 
performance of fhis condition widiout an a£lual demand and deni^, 
and that he was not bound to take notice of the full age of his 
(ifters, yet this is not an authority which can any-wife prevail in 
this cale, becaufe it is a condition to pay legacies, which is a 
^ing in its nature not to be paid without a demand, which implies 
notice (e). In all cafes where conditions are annexed to eftates 
to pay money, there notice is necellary; but where ellates are 
limited upon the performance of collateral a< 5 ls, it is not neceflary. 

And this has been held the conflant difference. So is the cafe of 
Kry V. Porter {d)y which was this: The Earl of Ne^vport had 
two daughters, and he devifed Newport Houfe to the dai^hter of 
his elded daughter in tail, which (he had by the Earl of Banbury^ 
provided and upon condition that (he marry with the confent of 
f* her mother and two other trudecs, or the major part of them 
jf not, or if (he (hould die without^ iflue, then he devifed the faid 


(a) The Mayor of London v. Alford, 
^ro. Car. 576. S. C. Jones, 45a. it 
was unaoitnoufly reTolved, that the 
limitation over to ilie M^yor of London 
was void, it being a pejfibiluy upon a 
fopibility ; but the queliion whether the 
wane of notice would aid was not, fays 
CroAc, fo unanimoufly refolved and 
Sir William Jones fays eaprefsly, that 
Upon this point the judges gave no opi¬ 
nion. SeeFearneon Con. Kem* 176, 
*'77. 


(i) Cro. Jac. 43*. Hob. 51, Jones, 
ao7. Poph. 164. 

(c) Curteis v. Wolverfton, Cro. Jac. 
56. But if the devife had been to the 
eldeji futf then it had been « limitatimt 
annexed to his eAate, and not atondisioni 
becaufe if it had been <1 eondiiian, it would 
have defeended upon the heir, who could 
not be iuod for the breach. Note to tbi 
Formhk EniTioK. 

({/) I. Mod. S6. 300, I. Vent,!^. 
Re^. Chan. 140. Poph. 104. 

houfe 
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Ha t LOOM houfeto Gsorgf Porter in fee, who was thefon of his youngeft 
daughter, and who had married one Thomas Porter without ncr 
#|ir«oitaAX,B. confent; the Lady Ann Knowles^ the firft devifee, mar¬ 

ried Fry without the confent of her grandmother or truftees; 
and it was adjudged againil h^r upon point of notice, that it was not 
neceflary, becaufe her grandfather had not appointed any perfon 
to give notice ; he might have impofed any terms or conditions 
C 3^ 3 « upon his own eflatc, and all parties concerned had the fame 
means to inform themfelvcs of fuch conditions. The third 
relblution in Frances* Cafe (a) comes neareft to this now»in 
queftion } it was in replevin : the defendant avowed the taking 
damage fefunt ; the plaintiff pleaded in bar to the avowry, that 
R. Frances was feifed in fee of the place where, 3 cc. and devifed 
it to John (who was his eldeft fon) for fixty years, if he fo long 
lived, remainder to ^Thomas for life, and that John made a leafe 
to the plaintiff for a year j the defendant replied, that affer the 
devife R, Frances made a feoffment in fee of the fame lands, 
amongfl: others, to the ufe of himfelf for life ; then as to the other 
lands,'to divers ufes contained in the /leed i but as to thofe lands 
in which the diff refs was taken, to the fume ufes as in the will ^ 
in which conveyance there was this provifo, “ That if John 
^ fhould diffurbhis executors in the quiet enjoyment, &c.or if he 
« {hall not fuffer them to carry away the goods in his houfe, then 
the ufes limited to him {hould be void he did hinder the 
executors to carry away the goods, yet it was adjudged that he, 
Ihould keep his effate, becaufe being a ftranger to the feoffment, 
he {hall not lofe it without notice of the provifo. But, in anfwer 
to that cafe, notice was not the principal matter of that judgment;; 
it turned upon a point in pleading, for the avowant had not mewed 
any fpecial a<Sl; of difturbance ; and a bare denial, without doing 
any more, was held to be no breach of the condition. Some 
other authorities may be cited to prove notice neceflary i as 
where tenant for life of a manor to which an advowfon was appen¬ 
dant did, in the year 1594, prefent DurjUn^ who negle£ling to 
read the Articles was deprived nine years afterwards by the 
ordinary, at the fuit of the patron who prefented him, who alfo 
died two years after the deprivation ; then the queen prefented by 
lapfe, whofe prefentee was indu£ted, and fix years afterwards 
Durjlen died, after whofe death he in remainder prefented Green i 
now though the patron was a party to the fuit of deprivation, 
and thereby had fufficient notice that the church was vacant, yet^ 
it was adjudged that a lapfe fhould not incur but only after notice 
given by the ordinary himfelf, and not by any.other perfon what¬ 
ever (h). But this cafe may receive this anfwer, viz. That 
tiotice had not been neceflary at law j but it was provided by a 
particular a6t of parliament (r), that no title by lapfe ihall accrue 
npon any deprivation but after fix months notice thereof given by 

4 «) 8. C«. 90. (^) Green's Cufe, i. Co. 14. S. C. Co. £m. 688« 

(f) 13. c. M, 
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Ac ordinary himfelf to the patron. * It is truey^the law is very 
tender in divefting the rights of the fubje^ j but where an eftate is 
created by the aa: of die party, and retrained by particular 
limitations without any appointment of notice, there the law will 
not add notice and make it necefiary, becaufe die perfon who made 
llich a difpofition of his eftate might have given it upon wh^ 
conditions he pleafed. Therefore it may feem hard that this 
eftate ftiould be determined by the negl^ or omiifion of the 
truftees to gi^e notice of this provifo ; but it is apparent, diat 
it was the intent of the father it (hould be fo; for by this limitation 
thh eftate is bound in the hands of an infant: the reafon is, 
becaufe there is a privity between an heir and an anceftor, and 
therefore the heir is bound to take notice of fuch conditions 
which his anceftor hath impofed on the eftate. 

Secondly, This eftate is determined by the marriage of the 
daughter with Mr, Villiers^ becaufe there is an exprefs limitation 
in the deed for that v(txy purpofe; £he is enjoined to marry a 
gerald-t or one who mould take upon him that name, which is 
ftill more extenftve ; and fjjfe having neglcifted to do the one, and 
her hulband having refufed to do the other, the aunt in remainder 
(hall take advantage of this non-performance. And it is this re¬ 
mainder over which makes it a limitation ; for If it had been a 
vendition^ then the intent of the father had been utterly defeat¬ 
ed {a) ; for none but the heir at law can enter for the breach of 
a condition, and fuch was Katherine in this cafe.* The provifo in 
this deed depends upon another lentcncc immediately going before, 
to which it hath reference, and then by the exprefs refolution in 
Cromwei’s Cafe it is a limitation or qualification of the eftate, 
and not a condition, which eftate is now determined without 
entry or claim. 

It was argued, e contra^ that in this cafe three ihings are to be 
confidered:—F irst, The nature of tk. provifo.—S econdly, 
That notice is abfolutely ncceflary.— hirdly, T['hat the notice 
given was not fufHcient, being not fuch as is required by law. 

As to the FIRST, The very nature of this provifo is condemned 
by the civil law i and, becaufe it works the deftruftion of eftates, 
it hath never been favoured at the common law. All conditions 
to reftrain marriage generally are held void by both laws; fo like- 
wife are fuch which reftrain people from marrying without the 
'*con(ent of particular perfons ; becaufe they may impoie fuch hard 
terms before they give their confent, as * may hinder the mar^ 
riage itfelf; and tty^refore a bare requeft of fuch, without their 
fubfequent aftent, has been always allowed to preferve the eftate. 

Secondly, And which was the principal point, notice in this 
cafe is abfolutely neceftary, both by the intent of the father, and; 

(a) I. Vent. xox» Owen, ii*. S. C. Jenk. S. C. s. And. 

Coldfb. T5Z. Lite fcA. 7x3. S. C. Moor, 471. $. C, Savil, II3.I 

Ci;c lomwell V. Aodrewa, a.Ca. $9. and Co. Lit. 103, 
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by the conftru^icm of ^ laW. There are rfiree things of whic^ 
the laWhiakes an equal iilterpretatton, vis; ufes, WilTs^ and ad$ 
of {larliainent, in which if the intention of the parties and of 
tile lav<r-aiakcrs be difcerned, the cafes which fevefally fal( 
qnder the direction ofv either fhall be governed by the intention^ 
without refpeiSl: to the dtfagreeing words, nay fometimes the law 
will fuppljr the defeft of words themfelves. The Books are ful^ 
of authorities where conftruftions haVe been made of aiSIs of 
parliament according to the intent of the maker*, and not ac«^ 

' cording to the letter of the law. As in the cafe of E^on v. Stud 
\nt\itC(mtmentaries(a)^ where the hufband and wifc4evi6a 
fine of the lands of the wife, and declared the ufes to their heird 
in tail, the remainder to the heirs of the wife, they had iiTue, and 
the hufband died; the widow married a fecond huiband, and he 
and his wife join in a fecond fine, and declared the ufes i^cfreof td 
themfelves for life, the remainder to the hufband and his heirs for 
fixty years, the remainder in tail to their iflue, the remainder to 
the heirs of the wife; the ifTue of the Aril hufband entered, fup« 
poAng the eff ate had been forfeited by the flatute of 11. Hen. y. c. 20; 
which enat^s, 'I'hat if a woinaii hatn an eftate in dower, or in 
“ tail, jointly with her hufband, or to herfclf, of the inheritance 
“ or purchafe of him, and fhe doth, either foie or with another 
^ hu^and, dlfcontinue, it fhall be void, and he in the remaindet* 
^ may enter.” Now this cafe was directly within the words of 
the ftatute, for the woman had an eftate tail in pofTeiHon jointly 
with her Arfl hufband, which fhe had difeontinued by joining in 
the Ane with her fecond hufband j but yet it was adjudged^no for^ 
feiturc, becaufe it was not within the intent of the Aatute to re- 
ilrain women to difpofe of their own eAates, but only Aich as 
came from the hufband. So here, ufes are in the nature of pri¬ 
vate laws, and niuft be governed by the like intention of the 
parties: now it is not to be fuppofed that the father did intend to 
diAnherit his only daugucer and heir without notice of this fettlc- 
inent; therefore though he had not appointed any perfon in parti¬ 
cular to give her notice, yet it muft of necefiity be prefumed that 
his intention was, that (he fhould have the eftate, unlcfs fhe had 
refufed upon notice to comply with thofe conditions impofed upoii 
her. Now the daughter being heir at law, and fo having a good 
title by defeent, if there be any conveyance made by her anceflor 
to defeat that title, and to which fhe Is a ftranger, the ought by 
the rules of law and reafon to have notice of it; and fo is the ex4»' 
prefs rt'folution in Frances*s Cafe (where the devife and thd 
feoffment were both made to the heir at law: aiid the reafon why in 
the cide of Fry v. Porter (r) notice was not ncld necefTary was^ 
hecaufe the devife was to a grand>daughter, .who was not heir at 
law} for the Earl of Newport had three (bns then living, and 
titerefore tiie parties whom it concerned had the fame means td 
inform themfelves upon what conditions they were to have the 
eflate. 

^4) Plowd, part a, 463. (i) 8. Co. 30, (f) j. Mod. 88. 

THXaDLYa 



Michaelmas f crtaT, 35. Car. 4 * In R, 


Thirdiv* The notice here given was not fufficient; for aS 
the ordinal^ himfelf, in Green's Cafe {a)y ought to have given the 
,|>atnm notice of the deprivation before a lapfe ihould incurs fo the ^*t*®**^*»* 
truftees here ought to give the daughter notice of this provifo be¬ 
fore fhe fliall lofe her eftate for non-performance of the conditions 
on which ihe fliould take it, efpecialiy fince the notice (he had ot 
this provifo was not certain; for it is faidihe had notice not to 
marry without the confent of the truftees, but it is not ihewed 
who they are, cy how flie fliould apply herfelf to them. Befides, 
tlwre is fomething in this provifo which the finding in the ver- 
di<a will not fupply; for it may be literally true, that the daughter 
married without the confent of the truftees, and yet no breach of 
the condition, becaufe the provifo is to reftrain her from marrying 
without the confent of them or their heirs; now it was not 
found that the feoffees were then living, and if they were dead 
their confent cannot be required, and (he might have the confent 
of their heirs. Mr. Frankfyrty who was the hufoand of Lat tia 
the aunt in remainder, harfi likewife forfeited that eftate which 
he hath, or may have, in right of his wife (if flie had any rio^ht), 
by not taking upon him thi name of Fitzgeraleli for if the fa- 
tlier would have difinherited his daughter for non-performance of 
this provifo, afortiwi he (hall be intended to dilinherit his fifter 
•for making fruftrate his defire in the fetdement of his eftate. 


In Eajler Term following judgment wis given. That the eftat* 
tail was not determined for want of notice, according to the re- 
iedution in Frances's Cafe 


(«) 6 . Co. 14. 

(i) See the cefe of Bnrieton v. 
Humfiey, Ambler’s Rep. 156. ; Scott 
v.iyier, 1. ftKuvil’ti Caf. Chan. 431. to 


490. ^ See alfo Mr. Hirgrave’s Notes, 
Co, Lit. aoz, *03, *04.} andtht talc of 
Hervey v. Allva, in Mr. Rofe*! edidon 
of Comyn’s Rep. yz 6 . to 757. 


* [ 35 1 

Hinron againft Roffey. Cafe y. 

N ACTION OF DEBT ^ brought againft the defendant, who In pleading tba 
pleaded the ftatute of Ufury, but did not fliew any particular of (ffary 

agreement, only in general that he was indebted ta the plaintiff *" 
in a fum not exceeding one hundred and eighty pounds; neither ‘*‘''**’ 
did he fet forth when the intereft of the moidy did commence, 
and on what day it became due. . , , . ’ "Si 

. Upon a demurrer it was objeaed, that this plea was too general, ^ 

becaufe the defendant ought to fliew in particular what -the fum s c » ss 
w?s m which he was indebted, and how much the plaintiff took 329.* * 

above 6L per cent. (*a) i for if the certainty thereof did ifot Appear, *• And. 49, 
there could be no £adl applied to it. ' - i. Sid. agj. 

*' r- pf cl 

»0. Mod. 66. 179. SI. Mod. 174. 12. Mod. 3S1. 517, Straf 49S. gi6. 1043. *, Ld alf 

1144. C0WP.7..671. DougLzjj. X. Termfep.,53. 3. T?m Rep. ** ^'*^^ 

{«) Bjr Iheilatttte 12. Cor. 2. c. 13. f reduced to five ftr stnu by fS. Ana, 
a. so. • * ' 


. But 
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#N#re* but m tbi e^htf fidi it was alledged, that it was not material td 
< 2 ^ 7 * flieW the certain fum which the piaintifF took above bU per eenti 
and therefore not neceffary to fet forth the particular agreement 
between them; for having pleaded, and made a fubil-antial aver¬ 
ment to bring his cafe within it, it is well enough, without {hew¬ 
ing how much he took above fix in the hundreds And this cafe 
was compared to debt againft an adminiftrator, who pleaded in 
bar a judgment} and that he had felly adminiltered, and 

had not alTets praUrquam bona, ^c. non attingen.jLO five pounds r 
and upon demurrer this was held a good pleaj for though in 
ftridtnefs of pleading the defendant ougnt to have fhewed the c&r-' 
tain value of the goods, and not to have faid non attingen, to five 
pounds, yet the fubftance fdfficiently appears, that he had not more 
than five pounds to fatisfy a debt of an hundred pounds, for which 
that a^ion was brought, 

Jefferies, Chief JuJiice, vaxA the Court gave jutlgmenf 
for the plaintiff, becaufe the defendant ought to have fet forth the? 
agreement, and to have applied it to the fum in the declaration. 


♦ [36] 

CaieS. 


r 

(«) Moon V. Andrews, Hob. 13}. 


* Smith againji Goodier. 


Attommem iN EJECTMENT for the manor of Heythorpe .—Upon not guilty 
•raft be proved * pieced, there was a trial at bar by an Qxfordjhire jury. 

snent is brought The title of the leffor of the plaintiff was, That Edmund 
fcra manor, (^ggaiert Efq, was fei fed in fee of the faid manor, part in demefnes^ 

andtevim ite! Ih®* leafes for years with rent rcfervsd, and feme part in 

* * fervtces; and being fo feifed made a feoffment in fee to Sir fobn 
t.Roll. Abr. Robinfon and Sir tkiViiam Rider, and their heirs, in truft for‘ 5 /> 
lSt!V e f Robert Majham: this deed was dated in 1647, and the confide- 
ration was five thoufand pounds, paid to Goidier ; there was a 
letter of attorney of the fame date w'lth tlie deed, and livery and 
iieifin indorfed. 


Mayn AAD, Serjeant, who was of counfel for the defendant, put 
Ae plaintiff to prove <?» attornment of the tenants j for having 
decltf ed fer a manor, parcel in rents and fervices, thofe would not 
pais without tin attornment. • 

And of this opinion was the whole CotrRT* But the plaiij- 
tiff would not prove an attornment (aj. 


(«) Wf 4. A 5. Ann. e. 16. «*A 1 I 
** grants and convwances of sny manors 
■* or rents, or of the reverfion or rO. 
** tUaiader of any meiTaages or lands, 
** (hall bo sued wbhout attornment of 
** tbe teoaws} provided no fuch tenants 
V* Aall be daflmgeii by payment of rent 
*■ to my fuch graittor or conufor, or by 
M bmadh bf afty cooditioti fbr non*pay- 
snent of rent before notice given Itioi 
^ foch pant by tbe conufee or gran* 


« tee.*’—And by 11. Gee. %• c. 

** The atiomrhent of tenants to ftrangiere 
** claiming title tb the eftatesof their 
" landlords (hall be ab(blutely null add 
" void, and the poltcflion of the land* 
** lord no way changed, alierad, m 
** affected by fuch attornment, 4 tc. Ac. 

&c.”—And fee the cafe of ■ Mo(i v. 
Gallimore, Dotigl. aSj. i. Term 
384. 647. 


The 
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The defendant made a title under the marria^-^ettlement of S^are, if • > 
the faid Goodier^ who in the feventeenth year of James the Firji mafriage.fot^ 
married Eii%aheth Adeesy and then he fettled the faid manor upon 
nimfelf for life, and upon his ifllie in tail male, and that the de- ^ar/"o/^whiSi 
fendant was the heir in tail. ^ •' jemain ia tha 

But Oft the other fide it Dras infifted, that this fettlemcnt was twtMntor ** 1 * 
fraudulent againft the purchafor, and that it could not be thought fraudulent a. 
otherwife, becaufe both the original and counterpart were found sainft purcha- 
in Mr. Goodier'P ftudy after his death. And becaufe he had made ^ 
oat|i before a mailer in chancery, that there was no incumbrance 
upon the ellate} 

The affidavit was produced in court, but not fuffered to be read ^ 
but as a note or letter, unlefs the plaintiff would produce a witnefs cannofte*read 
to fwear that he was prefent when the oath was taken before the i„ evidence ac 
inS'flcr (a). an affidavit^ 

unlefs pioved to have been fworn ; hut on proving the iignature it may be read at a wu or Utter. 
j. Vern. 53. 413. 1. Ld, Kay. 311. z, Ld. Ray. 734. 893. 936. z. Vern. 471- 547* 551* 

591. 603. Prec. Ch. 59. 116. 212. 9. Mod. 66. 11. Mod. zto. z 5 z. iz. Mod. 136. zgt. 

305. 310. Fitzg. 197* !• Stra.^35. 6S. i 6 z. 545. z. Stra. 9Z0. 3. Peer. Wms. 131. 

j. Show. 307. Bull. N. F. 238. 

* C 37 3 

And an obje£lIon was made to the fettlement itfclf, which re- ^^re. Ifadead 
cited, Whereas a marriage was intended to be had between ^fettlement, 

“ the faid Edmund Goodier and Elizabeth Meet: now in confide- reciting it to be 

ration thereof and of a portion, &c.” he conveyed the faid ““*** confi- 
manor to the feoffees, to the ufe of himfelf for life, and after his 
deceafe to the ufe of the faid Elizabeth for life, but doth not fay, out faying* 

fo that from and 
deceafe {fie ** after the 

** folemniza- 
tton of the 
faid marri- 
“ age/’begoodl 


“ from and after the folemnization of the faid marriage j* 

* if file had not married Mr. Goodier, yet after his dec 
would have enjoyed the eftate for life. 

Upon the whole matter the jury found for the defendant. 


4 t 


(«) One Lamh was indi£lid at the 
Spijng alTizes 1792 fur a capital offence ; 
a paper wiiting v. as received in evidence, 
the contents of which, it was proved, had 
been taken from the mouth of the prifo* 
nerasa confcifion before a mag fUate, 
and afterwards read ever and alTented 19 


by the prifoner, but he had refufed to 
lign it. It was objeSed, that this could 
not be read as on examination under 
z. Se 3. PhiJ. ftf Mary, c. so. But the 
twelve Judges determined, that it was 
well received, as a note or paper 19 
writing. MSS. 


The King again ft Coney and Obrian. Cafe 9. 

DEFENDAKTS were convifted for the murder of Mr. Murder may be 
Tyrrwhite and lidr. Forjler in a duel, and now pleaded their 
pardon, in which there was a claufe non ohjiante the ftatute of 10. ^^derWngin, 

ferted in the pardon.—S. C. Skin. 157. S. C. z. Show. 334. T, Jones, 56. Moor, 
,Keiiw. 91. Stand. lOt. 3. Inft. 236. Stiles, 375. March, z 17. Show. 283. i« Sq. 
2 . Mod. 6. z. Hawk. P. C. 545. Ld. Ray. X15. 637. Salfci 499. I. Hale, 466. 3., 804*- 
Abr. 806. ^ 


Voi. Ill, 


D 


Bdw. 3 . 
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The Ktn-0 Edw. 3. c. 3I which appoints him who hath a pardon of felony to 
^againjl find fureties for his good behaviour (a') before it (hall be allowed; 

CwBY AMO another non objiante to the ftatute of 13 * Eich. 2 . c. i. which 
Omui.s. S^that if the offence be notfpecified in the pardon, it ftiall 

' “ not be allowed (A).” 'Now the word “ murdrum* was not in 
this pardon; the offence was exprefled by thefe general words, 
feknica interfeSlione: 

And, Whether it extended to pardon murder ?. was the queftion* 

Mr. Astry, the clerk of the crown, informed the Court^^ that 
one Alexander Montgomery of Eglington pleaded the like pardon 
for murder, but it was Udd infufficieiit, and the Court j^^ave him 
time to "ct hif pardon amended \ which was done likewile in this 
cafe. 

The d.^fendants came again on another day, and, counfel being 
allowed to plead for them, infifted that the pardon was got»d, and 
that the murder was fuflicicntly pardoned by thefe woi-i.s} that it 
is in the power of the king to pardon by general words, and his 
intent did plainly appear to pardl)n the defendants ; I hat the 
murder of a perfon is ligiitly exprefleJ by fekmous khhngy though 
not fo properly as by the word m od, mn itielf, tne oniiflion of 
v/hich wutd will not make the pardon void. And to prove this 
he cited the fhcriff of Cafe (r), who tvas indebted to the 

king durinsr the time he was fiicriff, and was paidoned by the 
nanTc of /T IF. Efquire (who w.is the fanac perfon) de omnibus 
dehitis et'cotnpntis.^ &c. •, afterwards he was chari^ed in the exche¬ 
quer for one hundred pounds, where he pleaded this pai don \ and it 
was held good, though he was not namedand fo not par¬ 
doned by the name of his office; yet th* king’s intention appear¬ 
ing in his charter, and having pardoned him by his right name, 
that was Efficient, and in tha^t cafe the king himfelf was concerned 
♦ r ^8 3 iti point of intereil. * /I he Dooks all agree (<5/ , that before the 
Cilb. Eq. Rep. ftatutc of 13 . Ri:h. 2. c. I. the king miglit pardon murder by the 
aa*- word felony ; now this prerogative, being incident to the crown, 

»». Mod. 119. inieparahlc from the perfon of the king, was not dcflgned tc 
V. lS*'Ray.* wholly rcftrained by that aa; for the parliament only intended 

(«) By 5 - * f*- ^ Maty, Put there has been no Inhance finfce thii 

c 13. theftatute of i&, Ediu. 3.*c. 3. ftmvc of the Couit\ leq.nr.ng a lecojg. 
is npeeled 5 and it is enaa-H, “ TImc nz -nce (oi the nood b-’ aviour ol i 
“ the jufticca before vihorn any pa'^don pcrlon patdoiKil (or mifcl r. Rt% ». 
** lor felony lhall be {leaded, iray at Clutwynd, Stia.vte, uo-,. g. Stat 
their difcretion remand or commit the Trials, 54a. i. El. Rep. 479. *. El 

«< p;ifc.n who pleads it to prifm ti;i he or Rep T-'-m 

they UijII enter into a recognizance (A) tJy i. If'tll, ts Maty, feiT. z.c, x 
« wiih two fufiicime furetits for the it is dtcl.iicd aipi cn.-aeci, that no dif 
M good behaviour for any time not tx- penfalion by non objluntr of or to an; 

cteding feven year^; paovinro that Itatute, or any pait thireof, ^hall fei 

** if (uch perfon be an infant ot ft mi allovwtd, &c. Sue Co. Lit. 99. z. Hawk 

twttt, he or fhe may find two fufri- F. C. 55?, 1553. i- Sid. 6. 
cient fureties, who fhall tnter into a (e) x. Rtch. 3. pi, 7. a. 

•* recognizance for his or her being of Ld) See Lucas’s C.ife, Moor, 75s 

the good behaviour as aforeraid.”— 8. Co. 18. 3, Inft. X34, 

■ thill 
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that by fpecifyins; the offence in the pardon the king fhould be 
rightly informed of the nature of it ^ and when he underftands it 
,to be murder^ he would not grant a pardon. But admitting his 
power to be reftrained by that flatutc, yet a non ohjlante is a dif* 
penfation of it, and therefore this pardpn ought to be allowed 

The pardon was held good by the whole Court j 

And Jefferies, Chief yujlice.^ faid, that he had propofed this 
cafe to all the Jlidges of England^ and they were all of the lame 
opinion} and that he remembered Dudley's Cafe where a par¬ 
don in general words was allowed. 


Staundf. P. C. lor. 

(A) Rex V. Di dley, in Tiinity Term 
ao. Car. 4. The pardon in tins caR-was 
genera], of “all tr^palles, murders, rob- 
heries, felonies, &c.” with a non 
of (heRatute of 13. Rtcb. a.c. i. 
or any other ilatute. '1 he Cojrt in> 
dined that this pardon ouj'lit not ro he 
allowed, for that a gt'ne’'.il nr.n otfUtnle 
was not ftifiicient, wiihout lecitiiif; the 
effect of the indidmcnt as to the offence 
cf which the party was conviflcd; for 
that the (ting could not pardon murder 


without a fpecial reciral of the fadt t 
and the counfe! for the prifoner perceiv. 
ing the inclination of the Court, advifed 
him to endeavour to procure aroiher 
paidnn with fpecial words, r. Sid. 366. 
JSlr. Serjiant Hnwiias, however, admits 
it to have been adjudged, that a murder 
might be Will |>atdoned under the general 
defeription of a filonious kiltinr, with a 

H..q ohHunlt of llic I? X.C>I. 4 . C. 1 . 

Hut he dnubt.s the propriety of fuch de- 
teimir.a'ion. See z. Hawk. P. C. cb. 
37- <■- J7. 


D % 


Tkx KtM« 

againft 
Com y y aw* 

OsKtAV. 
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HILARY TERM, 

The Thirty-Fifth of Charles the Second, 


I N 

The King’s Bench, 

Sir George Jefferies, Knt. Chief JuJlice, 

iS/r Francis Wythens, A«/. “j 

Sir Richard Holloway, Knt. i fujlkes. 

Sir Thomas Walcot, KnL j 

Sir Robert Sawyer, Knt. Attorney General, 
Heneage Finch, Efq. Solicitor General 


* 



Brafon agatfjji Dean. 


Cafe 10. 




A COVEN ANT upon a charter party for the freight of a A peng^ftatuts 
fljip, cannot have a 

„ " retrorpeAive 

The defendant pleaded, that the (hip was loaded with French 
goods prohibited by law to be imported ; covenant 

to do a thing', 
and it is after* 


And upon demurrer judgment was given for the plaintiiF: 


For THE Court were all of opinion, that if the thing to be '^*^‘** prohibit, 
done was lawful at the time when tj^e defendant entered into the venarn'ii^bindl 
covenant, though it was afterwards prohibited by act of parlia- 
^Bient, yet the covenant is binding (a), ^ 

1. Salk. 198. Comyns, 333. 627. i. Ld. Ray, 311. a. Ld. Ray, 1459. la, Mod..^69, 


fa) See the cafe ofCilmorev. Shooter, 2. Brownl. 142,; Wilkinfonv. Meyer, 
2, Mod. 310. j Brewlter v. RitcheU, 2, Ld. Ray. 135a. 
t. Salk. 198.; Portington v, Rofcrs, 


* D 


voi.m. 


Barnes 



Cafe 1X. 


In trrfpafs for 
entering; the 
ItUintifTs ciofe 
tind tm^tunding 
his cattle, he 
lhall have full 
though the 
damages are un¬ 
der forty Jhil- 
HugU 

*[40] 

% Vent, 36. 

%. Mod. 141. 
Ray. 487. 

5. Mo I. 74. 
316. 

Cnmh. 3:4. 
Skin, 666. 

SI. Mod. 3-1. 
Fitzg. 47 ■ 

9. Mod. i»>S. 

1. Wilf. 93. 

Stra.534.li30. 

Ji 3 a. 

Ld. Ray. 566, 
1444* 

Bunb. 207. 
i. Com. Dig. 

546. 

I. Bac, Abr. 

S»»»S* 3 ‘ 

3, Burr. '281. 

a. Teim Rep. ^ 

4 
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Barnes againft Edgard. 

T^RESPAS^ for breaking his ciofe and impounding of his cat- 
tie : upon not guilty pleaded, the plaintiff had a verdi<^, but 
damages under forty {hillings. 

. Mr. Livesay, the fecondary^ thereupon refufed to tax full 
cofts, allcdging it to be within the ftatute of 22. & 23. Car. 2 . 
c. 9. by which it is enadled, “ I'hat in all adfiuns of trefpafs, 
** aflault and battery, and other perfonal adlions, wherein the Judge 
“ {hall not certify upon the back of the record, that a battery was 
“ proved, or the freehold or title of the land chiefly in queftion, 
“ if the jury find the damages under forty (hillings, the plaintiff 
“ {hall recover no more cofts than dama^-es.” 


Mr. PoLLEXi EX moved for cofts, alledging that this aft does 
not extent! to all trcfpaftes, but only to fuch where the freehold 
of the land is in queftion (a). If the aftion had been fora tref¬ 
pafs in breaking his dole, and damages given under forty {hillings, 
there might not ha\'e been full cofts ; but here is another *k:ount 
for impounding the cattle, of which the defendant is found guilty, 
and therefore nuift have his cofts, 'I’he like cafe was adjudged 
in this court in Hilary Term laft (^), which was trefpafs for 
breaking and flinging down ftalls in the market-place ; die plain- 
tift' had a verdict an.l two-pence damages (c); and upon a debate 
whether he fhould h ivc fiill colts, the Court were of opinion, that 
it not within that (tatutc, bccaufe the title could not come in 
queltion upon the dellruftion of a chattel. 


In the piincipal cafe the plaintiff had ordinary cofts (d). 

Giib. ri{. C^fex, 195. Daugl. 107. Bull. N. P. 329. 1. Tetm Rep. 655. 

35. 3. Term Rep. 37. 391. 


(a) See the cafeofCorkml w. Allan- 
r«n, in the king’s bench, Tiinity Term, 
22 (Itc, 3. M'.S. an.l Dou/l. 7S0. 

(i', Smith V. Baticrton, Raym. 487. 
Jciics 232. 

(4) by 2. & 9. Will. 3. c. 11, t. 4. 
in .»li ridtiiiiisoi “ iTtl'pals, hrcvight in the 
‘‘ couits at wheicin at the 

“ trul of the c.iufe it Tn.ill apptar and 
“ he certified by the |ud;'.e undei Ms 
“ hand optai i!e hack il fie lecoid, 
•' that the tiefp..fs was oailful u‘d W- 
UtiuiUi rht |j|ainiiir Bail ha'.e /a// 


cofts." See alfo 23. G(o. 2. e. 33. 

r. 19. 

(</) See the cafe of Clegg v.Molyneux, 
Dougl. 779. j Knightley v. Buxton, 
Sayer on Cotis, 39. } Cotterell v. Tolly, 
1. Term Rep. 655.; Meats v. Green¬ 
away, 1. N. Bl, Rep. 191.; Lately v. 
Fry, Mr. Rofe’s edition Comyna Rep. 
19,-—See alfo Bull. N. P. 329. Mr, 
KydV edition of Com. Dig. 3. vol. 235. 
(A. 3.) and Mr. Hullock on Cnftt, 74, 
whne all the cafes upon this fubjefi arc 
culicdled. 


EASTER 



EASTER TERM, 

The Thirty-Sixth of Charles the Second, 

I N 

The King’s Bench. 


Sir George Jefferies, Knt. Chief ^ujiice. 

Sir Francis Wythens, Knt. 

Sir Richard Holloway, Knt. ► Juflices. 
Sir Thomas Wajcot, Knt. 

Sir Robert Sawyer, Knt. Attorney Generah 
Hencage Finch, Efq. Solicitor General. 


* Marfli agalnjl Cutler. 

T he plaintiff obtained a judgment in an hundred court 
for fifty-eight Ihillings and four*pence, and brought an 
action of debt upon that judgment in-this court for fifty- 
eight (hillings only, and did not fliew that the four-pence was dif- 
cliarged. 

And upon “ nul tiel record** pleaded, and a demurrer to that plea» 
the declaration was held to be naught for that very ryifon ; for 
a debt upon a fpecialty be demanded, the declaratiomAuft be for 
the v/hole Aim i if for lefs, you mull (hew how the other was fa- 
tisried. • 

10. Mod. 7. 69. a??. 3i4> ii> Mod. '^4. la. Mod. 81. Li. Ray. 816. 
•5. Com. Dig. “ Pleader” (a. W. 7.), (a. W. 13.). 


*[41J 

Cafe 12* 

If debt bo 
brougjbi upon a 
fpecialty for part 
of the fum, tba 
piainrllF muft 
fliew how the 
other is dif* 
charged. 

Cro. Jac. 498. 

499 - S» 9 - 5 J 0 * 
Yelv. 5. 

Cro. £liz. S8!. 
Bunb. 1 4 ^ 


The flarl of Macklefield's Cafe. Cafe 13. 

'T'HE PLAINTIFF brought an aftion 'upon the ftatute dir /can- Special bail 4 i^*' 
daJ/s magnatum againft Sir Thomas Grojvenor^ for that he, 
being foreman of the grand jury in CheflAre-t (poke thefe words of 

the olainriffl ** Up ic 9 rpdiniis man. and a nrnmntpr nf fprliri.-m 


II. Mod. 9 ^ 49 ^ . 

.....!li.Mod.,/"-^-^ 

Tbe plaiotifF defired that the defendant might put in /pedal bail ; 

a. Stra. 807. 1079. Tidd’s Fdidt. 34C 

D 4 But 



or 

ItiACKLK* 
#««t.9*s Case. 


Eafter Term, 36 . Car/a, InB, R. 

But THE Court would not grant it, and faid it was a dilcre- 
tionary thing, aild not to be demanded of right: it was denied to 
the Duke of Norfolk^ unleCs oath made of the words fpokciu 

The Court therefore ordered common bail to be filed. 


#C4=i] 

Cafe 14. 


* Holloway’s Cafe. 

Ifm outlaw for T tE was taken at Nevis in the JVeJl Indies^ and brought over 
hither, and now appeared in cullody at the bifr, being out- 
l^wed for high treafon in the late confpiracy. « 

Sir Samuel Astry, clerk of the crown, read the inditSfment 


high treafon do 
'■ Hot 
himfclf 
the year, 

bo* wwfrd'*'^* upon which he was outlawed. 

without the attorney GENERAL confcntcd that the 

’outlawry fhould be reverfed (n) (which could not have been 
done without fuch confent), and that he might come to his trial. 

But he having nothing to alledge in his defence, other than he 
had made an ingenuous confeillon to tl]e king, and hoped that h« 
might deferve mercy 4 


S. C. 3. State 
Trials, 855. 
Poft 47, 72. 
ft. Roll. Abr. 
804. 

a. Sid. 69. 

X. Buin. 71. 
Stra. 824.. 
a. Vern. 312, 


The Court made a rule (b)for his execution to be on Wed- 
nefdiy following, and did not pronounce any fentence againft 
him i and he was executed accordingly. 
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xo. Mod. 188. 380. 409. II. Mod. 173. 12. Mod. 544. fizS. 668. i. Ld. Ray. 154.. 
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445. 3. Bac. Abr 191. 


Sid. 69. Ld. Ray. 1^4. 
495. 2. Vern. 312. 8-Mod. 


(A) F>n«.h, 478, 
Cro. JdC. 496. 2 
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2. Hale, 409. 
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*5* The King againjl Barnes, and Others. 

To an excom- DEPENDANT Barnes and others were excommunicated 

xnumution on X jjqj coming to their parifh-churches. They pleaded the 
^noclreforting H^tute of 5. EVfz.. c. 23. which inflicts pecuniary penalties for 
to his pariiTi- not appearing upon the capias, but enacts, * That if the excom- 
c^rch, the de- municate perfon have not afufficient addition according to the 
l^ant may tc {fatute of j. Hen. 5. c. 5. or if in the ftgnificavit it be not con- 

Wow or ** tained that the cxcomnmnication proceeds upon fcveral caufes 

»the return of “ that flatutc mentioned, and amongft the reft, for refufing 
the fgnijiemvit ** to come to divinc fervice, he (hall not incuc the penalties.” 

^ tfeh^,**'thirt he Mr. PoLLEXf en now made thefe objections: 

^^{ce^in mo« FirsT, The defendant was excommunicated for not coming 
V-^er pwiUt. to his parifh-church, which is not required by this ftatutc ; for if he 

1 do not refufe to hear divine fervice in any church, the penalties are 

x;^?. faved. 

a 44 ^ Salk. X94. 7. Mod. 56* U. Ray. 619. 


Secondly^ 



Kaller Teftnj 3^* 2. In B. R. 

Secondly, The ftatute of additions requires that the condi- 
tion and dwelling-place of the defendant fhsdl be inferted; which 
was not done in this cafe, for they are excommunicated by the ,i,e 
* names of A B. mercator. B. C,fciJfou and E> F. de parochid^ panto be add^ 
fcfc, which laft addition of the parilh fhall refer to him only laft to thelaft nan^i!^ 
mentioned, and not to all the refti and fo it was always ruled in ‘‘ 
mdtaraents 

•* The Attorney General contra» The {latute of 5. Eliz. * j] 43 ] / 
c. 5. is groundtd upon that of i. Eliz. c. 2 . which enjoins every , 

p<yfon to refort to bis parilh-church, or, upon let tliercof, to fome 
other, or to forfeit twelve-pence every Sunday and holiday, to 
be levied by the churchwardens there for the ufe of the poor. 

Now though the parifh is not named in tin's a£f, yet thelawmuH 
be interpreted as it was then. 

Secondly, The word “ parilh” goes to allj fo it is in infor¬ 
mations for riots. A nd by A s t r y , clerk of the crown^ it is always 
fo in Jignificavits.'-^Tamen quare. 

Curia. If the defendant had pleaded below or here, that he 
. had heard divine fervice in any other church, though not in his 
own parilh, the penalties Ihould not have went out; but being 
now incurred, there is no remedy j and the word “ parilh” goes 
to all preceding. 


(«) I. Show. t6< Salk. 204. 


Prodgers againfi Frazier. 


Cafe 16. 


^T'RESPASS,—The defendant pleaded, that before the time of”*''’® *''"5 
^ the trcfpafs fuppofed to be committed, Bridget Dennis was 
feifed in fee of the lands in quellicn, who by writ dc idiotd inqui- j,is lands and 
rendo was found to be an idiot not having any lucid intervals goods, to ano* 
per fpetium otto annorum^ Is'c. by virtue whereof the king was en- wiihojit 
titled i who granted the cuftody to Sir Alexander Frazier^ who but*"* 

died, and that the defendant Mary Frazier w^as his executrix. "afe o”a ^ 
The plaintilt replied, and confeilcd the idiotcy, but that the king R^nVthegrancev 
granted the cuttody of the idiot to the plaintiff : and upon this murt account, 
replication the defendant demurred. S.C. 1. Eq. 

In this cafe it was agreed by the dounfel on both fides, that the ^ 
king by his prerogative hath the foie intereft in him of granting ,jy.* 

*"the eftate of an idiot to whom he pleafes without any account (a)-, S. c, a. Cb. 
but it is otherwife in cafe of a lunatic ; for there the grantee lhall 7°* 
have nothing to his own ufe, but muft put in fecurity to account 
to the lunatic, if ever he come to be capable, or elfe to his ex 
ecutors or adminiftrators {b). 

Skin. 4. 139. J77. 4. Co. 117, Moor, 4 
Wright’s Ten. 91. 

(«) See 17, Eivt. a. c. 9. 

(b) See Francis’s Cafe, Moor, 4.; 

(he caft of Sheldon v. Forufene, 3. Peer, 


i.And. a3. Bend. 17. 


S. C.*3. Bae« 
Abr. 303. 
Dyer, a5. 1. 


Wms. 104.; Rochford V. the Earl of 
Ely, 6. Brown’s Par. C. 329. j Kips v. 
Palmer, a. Wilf. 130. 

But 
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Eafler Term, 36. Car. 2. In B. R. 

But the quefluons that did arife in this cafe were^— irsT, That 
there was not fuificient title found for the king j for by the in- 
quilltion the idiot was found to be fo per Jpatium e£fa annortinty , 
&c. i which is uncertain, becaufe before that time Ihe might have 
lucida itrtervallay and then ftie cannot be an idiot ^ without being 
naturally fo ; therefore the jury ought to have found her an idiot 
d nativitatey for that is the only matter which vefts an intereft in 
the king. 

But it was anfwcred and agreed by the Court, that the find¬ 
ing her to be an idiot was fufficient, without the addition of any 
other word.s, and therefore per fpatium oilo annorum {hall be fir- 
plulage i for in this cafe words are not fo much to be regarded as 
the reafon of the law, which doth not allow of idiotcy otherwife 
than d natlvitate. But fuppoling a feeming uncertainty in this 
office found, yet it being faid generally, that (he was an idiots the 
fubfequent words lliall not hurt, becaufe the general finding (hall 
be taken in that fenfe which is moft for the advantage of the king. 
As for example, it was found by office that a perfon died feifed of 
two ma.iors, and that he held one of the queen by knight’s fe> - 
vice generally, and the other of a rnefnj: lord in ckk'alry^ which is 
the fame tenure j now it was held, that the firfl: general finding 
fliall be intended knight’s fcrvice in capitCy becaufe it was moll for 
the king’s benefit, that he might thereby be entitled to the ward- 
(hip of the hefir, v/ho xvas fou.-id to be under age. 

Secondly, Whether the grant of the cuftody of an idiot will 
pafs any interelt to the extiuior of tiie grantee, becaufe fuch a 
grant carries a trufl with it, aed the king may have lome know¬ 
ledge and coiifiidcration of the gi.iatce, but not of his executor ? 

To which it was anftvered, that here w'as an intereft coupled with 
a truft, as in the cafe of waidfliip formerly, which alw'ays went 
to the executor cf ilie grantee, and which was of greater conli- 
deration in the law than the feeding or clothing of an idiot. 

And of that opinion was the Court, iliat the king had a 
good title to difpofe of both the waid and the idiot} one till he 
was of age, and the other during his idiotey. 

Judgment for the defcndaiU. 


trinity 
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The Thirty-Sixth of Charles the Second, 

I N 

The King’s Bench, 

Sir George Jefferies, Knt, Chief Juflice, 
Sir Francis Wythens, Knt, *] 

Sir Richard Ho\}oway, Knt, >Juftices. 

Sir Thomas Walcot, Knt, J 

Sir Robert Sawyer, Knt. Attorney General, 
Heneage Finch, Bjfq. Solicitor General, 


* Reeves againjl Winnington. 

T he testator was a citizen and freeman of London^ and 
being feifed in fee of a mefluage, &c. and likewife poffefled 
of a confiderable perfonal eftate, made his will, in which 
there was this claufe: “I hear that John Reeves is enquiring after 
« my death, but I am rcfolved to give him nothing but what his 
« father hath given him by will. I give all my e/late to mv 
« wife, &c.” ^ 

The queftion was. Whether "by thefe words the devifee had ait 
eftate for life or in fee in the meiTuage ? 

It was argued, that fhe had only an eftate for life, becaufe the 
t^rds “ all my eftate’* cannot be conftrued to pafs a fee, for it 
doth not appear wHht eftate was intended ; and words in a will 
which go to difiuherit an heir, muft be plain and apparent (a). 

*• 5*4* 3* Wmi. 895. 1. Vczcy, 2*6. i. Wilf. 33*. 

s. Peer Wni«. 523. 3. Com. Dig. « Devife” (N. 4.). 2. Bac. Abr. 55. 2. 
z, W. Ray. 187. Cowp. 299. Dougl. 734. 1. Term Rep. 411. i, H, 
s* Term Rep. 656. Cafes T. T» 110. *57" Prec, Ch. 37.164. 471, 


*C 453 

Cafe 17. 

Adevifeof **alt 
** ray ^au** 
pafles a fee, 

5. C. 2, Show. 
* 49 * 

S« C. 2, £<}. 
Abr, 299. 

Poft. 205. 
Stiles, 281. 

6. Mod. lofi. 
4. Mod. 89. 

X. Roll. Abr., 
* 35 - 

8. Mod. 109. 
* 55 - 

X. Si|}k. 237. 
a.Ld.Ray.x3,4. 
2. Burr. 8804 
Ld. Ray. 1323^ 
BL Rep, %x$. 


(o) See Denn »• Gafltin, Cowp. 661. the face of the will, unlefs the eftate h 
that an heir at law cannot be dif- completely difpofed of to fomebbdy 
jnharitad by the pbuneft intention upon elfe. 

A devife' 



Trinity Term, 36. Car. 2# In B. R. 


Rbevf.8 a devife was in thefe words, “ I give all to my mother, all to 
agaiH/t cc my mother and it was adjudged that a fee did not pafs, which 
iMMiMOToH ftrong a cafe as this; for by the word “ all” it muft be in¬ 
tended all that was in his power to give, which is as comprehen- 
five as if he had faid “ aH my eftate (a j.” It is true, it hath 
been adjudged that where a man deviled his “ whole eftate” to 
his wife, paying his debts and legacies, that the word “ ellatc’* 
there pafTed a fee, becaufe it was for the benefit of the creditors, 
P there being not perlbnal affets fulficient to pay all the debts (h). 

* L 46 J * But that is not found in this cafe j therefore the word “ eftate,” 
being doubtful, and which will admit of a double conftru< 5 fion, 
fhall not be intended to pafs a fee. 


Mr. Pollexfen contra. The firft part of this fentencccon- 
fifts in negative words, and thofe which are fubfequent explain 
the intention of the teftator, viz. That yohn Reeves ihould take 
See Hogan v. nothing by the will. The word “ eftate” doth comprehend the 
Jickfon,Covip. vvhole in which the owner bath either an intcreftor property, like 
a rek-afe of all a«ft:ions, which is a good difeharge as well of real 
as perfonal atSions. In common underftanding it carries an in- 
tereft in the land, and then it is the fiime as if he had devifed all 
his fcc-fimple eftate. In the cafe of Bowman v. Milhank (cj it 
was adjudged, that a fee-fimple did not pafs by the particle tf//, be¬ 
caufe it was a relative word, and had no fubftantive joined with it j 
and therefore it might have been intended “ all his cattle,” “ ail 
his goods,” or “ ail his perfonal eftate,” for which uncertainty 
it v.'as held void j yet Twisden, Jujlice, in that cafe faid, that 
it was adjudged, that if a man promife to give “ half his eftate” 
to his daughter in marriage, that the lands as well as the goods are 
included. 'I'hc teftator devifed “ all his tenant-right eftate fd/* 
held of fuch a manor; and this being found fpccially, the queftion 
was, Whether any more palled than an eftate for life, becaufe 
he did not mention what eftate he intended ? But it w’as held that 
the devifec had a fce-fimple, becaufe the words W'^cre as compre- 
henlive as if he had devifed “ all his inheritance,” and by diefe 
words a fee-fimplc would pafs. 


Curia. It plainly appears, that the teftator intended nothing 
for John Rtevt'i, therefore he can take nothing by this will ; 
that the devifee hath an eftale in fec-linjple, for the words “ all 
“ my eftate” arc lUiBcient to pafs the fame f ej, _ 


(^aj Bowman t 

li' Kerman v, JcliDdon, i. RoH. 
Abr 834. Stllev, 22i. Cru.Ca;.447. 

(f,‘ I. Sid. i<)i, 

(J) Wilfon V. Rcbinfcn, i. Mod. 
lou. 2, Lc*'. 91. 3» Keb. 245 

Frft. 105 j2. Mod. i;q4., 2. Eq. 

Abr. 299. 

(*) bee Hogan v. Jackfon, Cowp, 


50G.; Loveacres«. Blight, Cowp. 351. j 
il(-n 9. Galkin, Cowp. 657 660.; Doe 
V. Davics, Dovgl. 716.; Maundy v, 
Maur.d. y, Dougi. 763. } HoJdfaft v, 
Mrtrrin, j. Term Rep. 41 j, ; Fletcher o. 
Smiton, a. Term Rep. 656.; Palmer «. 
Kicliard',, 3. Term Rep. 336. 360., 
Beerley V. vvoodhoufe,4, TermRep. 
Dally V King, i. H. Bl. Rep. 3.; Tan> 
ner v. Wife, 3, Peer. Wmt. 2915. 


P-w 
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The King agalnft Sir Thomas Armftrong^ 
Saturdayy yune 1684. 


Cafe x8« 


DEFJiNDANT was Outlawed for high-treafon, and being Outlaws whd 

taken at Leyden^ in Holland^ was brought into Bnsland. ^PtrthtndsA 

' ’ . abroad may fur- 

Being now at the bar, he defired that he might have leave of render to the 
the Court to reverfe the outlawry, and be tried by virtue of the CHiarJosTjce 
ftatute of 5. Edw. 6. c. 11. which ena6ls, “ That if the ^ 

“ jparty outlawed {hall, withinonc year next after the faidoutlawry 
“ pronounced, or juilgment given upon the faid outlawry, yield the year, not- 
“ himfelf to the Chief Juftice of England for the time being, and withftanding 
•* offer to traverfc the indidlmejit or appeal whereupon he was *** 

“ outlawed, that then he fhall be received to the faid traverfe j 
“ and being thereupon found not guiityy he {hall be acquitted and S-C. Skin. 195, 
** difeharged of the outlawry, and of all penalties and forfeitures 
“ by reafon of the fame, in as large atid ample manner and form 5^ 3^ St.Tr. 

“ as though nofuch outlawry had been made.’* 4-4. 

The defendant alledged, that it was not ^ y<?r7r {ince he was poft.’ya. * 
outlawed, and therefore defired the benefit of this law. Dyer, **7. 

But it was denied, bccaufe he had not rendered himfelf accord- ,0. Mod. 357. 
ing to the ftatute, but was apprehended and brought before the 3S0. 409 
Chief Juftice (a). 

Whereupon a rule was made for his execution at T'yburn^b) j 
which was done accordingly. 


(«) S. C. Skin. 195. fays, This 
** feems to be a Ciife of the Ant inAiince, 
“ tt durus fermo." And it appjars, 
S. C. 3. State Trirtls,983. that SirGtor^e 
JrJ'trUi was the Chief Juftice, Thk 
PRISONER rtquefted to have Counfel 
aftigned him to areiie the point of /aw. 
Whether, as he w^ig outlawed while ab- 
fenl frorti this kingdom, and prevented 
from yieiding himfelf by bring af>fr»~ 
bonded while abroad, he was not now 
at libefty to furrendcr, the year not be¬ 
ing expired ? But Jrffert s refufed this 
requeft, becaufc there was nor, as he 
faid, any doubt or dtfticulty in the cafe, 
.a^c. 3. St. Tr. 984. In the cafe, 
however, of Roger yohnfton, who was 
apprehended on an eftape nuat rant for an 
efeape from cuftody on »^apiat utlaga^ 
turn for high treafon in diminifliing the 
coin, on being brought to the bar of the 
Icing's b:nch on habeas torpusy he offered 
to furrenderhimfelf purfuant to the above 
ftatute of 5. & 6. Edio, 6. c. ii. and 
Ra VMOND, Chief JuJticey was of opi¬ 
nion, that he could not refufe to accept 
of his furrender, Mich. 2. Geo. 7. 
Follet’s C. L.46. although it was not a 


Sera. 8a^ 

1. Burr. 638. 
5. Com. Dig. 
652. 

3.Bac.Abt.777> 


volun’ary furrender, but a compulfory 
rcc'iption ; for It would be very hard, 
when tlie ftatute had given a man a year 
to come in, that by taking him up before 
the year was out, the benefit of ihe law 
fhould be taken from him, 5 . C. 2. Stra. 
S14. The Counfel for the Crown ven¬ 
tured to mention, but did not much 
infift on, the above cafe of Stn Thomas 
Atmftrang ; bUt the Court Teemed very 
unwilling CO bear any thing of that cafe, 
Stra. S24. : and in the Notes to Mr. 
Hargrave's edition of the State Trials 
it ft faid, that ** Armjtroag't Cafe was 
** declared a precedent not He 10 be fol- 
*' lowed." 3. State Trials, 984. nom. 

( 4 ) But fee the cafeof Rex v. Athoes, 
that where a felon is in the cuftody of 
THK Marshal of the king's bench, 
and the Court palTes fentence of death, 
the execution of the fimtence (halt be at 
the place called St. Thomas a ff'ateristgsy 
near Kent ftreet ; and that riiis is the 
ufual placeof execution for his prifoners, 
X. Strange, 553. : fee alfo the cafe of 
John Royce, 4. Burr. 2086. $ and 
z. Hawk. P. C. ch. 31. f. 1. noiis. 
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^ * Hebblethwaite againji Palmes. Cafe 19. 

Michaelmas Term, ^ 6 . Car. 2. Roll 448. 

AMaci'Ionon the case was brought in the common <1® 

/-L pleas, for diverting of a water-courle. The declaration 
^ ^ was. That the defendant, on the firjt of Jugujly un- coLrfe^ a fecial 
lawfully and malicioudy did break down an ancient dam upon the ration that ths 
river Darwenty by which he did divert magnam partem aqua ab defendant brok» 
antique et folito curfu erga molendinum ipjiusquer, Isfc. ad damnum, 

—'I'he hkfeh d ant pleaded, that before the (aid breach made, he'diddfvmthe 
he was fetfed in fee of an ancient mill, and of Hx acres of land water-courfe ah 
adjoining, upon which the faid dam was eretSled, time out of mind, antiquo et folita 
to turn the water to his faid mill, ivhich dam was always repaired «W»'. *’g» 

?fRl maintained by the defendant, and the tenants of the faid land j on'”*! 

that his mill was cafually burnt, and he not intending to rebuild it, «,a,r«r,a>thougti, 
filfFercd the dam to be broken down, and converted the timber to k do not ft«t4 
his own ufe, being upon his own foil, prout ei bene licuit, *»- 

tient ■ rntll, Of 

/hew any other title than pojfegien to the water-courfe, or that the defendant was hound to faftaitt 
the dam ; for poiTeflion is a fufficieot title againft a wrong>docr, and the ward/elite implies anti* 
quity.—S. C. 3. Lev. 133. S. C. Carth. 84. S, C. Comb. 9. S. C. Skin. 65. 175, 

S. C, 1. Show. 64. S. C. %, Show. 243. 249. S. C. Holt, 5. 8. Co. 87. Cro. £liz. 1641^-'’ 

1. Lev. 12. 273. 8. Mod. 2721 10. Mod. 25. ii. Mod. 257. 219. 12. Mod. xco. 151. itj*' 

Salk. 459. Cro. Car. 50c. 575. Skin. 31b. 3. Lev. 73. i. Ld, Ray. 248. 266< 274. 488. 

494. 2, Ld. Ray. 713. 1091. 1399. 2. Stra. 1238. 1004. i. Burr. 440. 444. 5. Com. Di^i. 

Pleader" (C. 39.). 4. Bac. Abr. 15. 113. 1. Term Rep. 428. 431. z* WUf. }28, 

2. Term Rep. 147. 4 < Term Rep. 9x8. 718. 
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Michaelmas Term, 36.'Car. 2, In B. R. 

The plaintiff replied, that by the breaking of the dam the 
vmer was diverted from his mill, &c.—T he defendant re¬ 
joined, ap.d juftified his plea, and traverfed that the mill of the. 
plaintiff was an ancient mill.—And upon a demurrer to this re¬ 
joinder, judgment was given for the plaintiff. 

A WRIT OF ERROR was DOW brought to reverfe that judg^ 
ment. 

For the defendant in the adlion it was argued— First, That 
the declaration is not good, becaufe the plaintiff had not fet forth 
that his mill was an ancient mill. 

* Secondly, Becaufe he had not entitled himfelf to the wa- 
ter-courfe. 

Thirdly, That the plea Was good in bar to this aftloiv^c- 
caufe the defendant had fufficiently juftified having a right t^he 
land upon which the dam was erected, and always repaired it. 

As to THE first point, it hath been the conftant conrfe for 
many years in fuen aiti(,';is, to fet foi th the antiquity of the thing, 
cither in exprefs terms, or in words which amount to it. In 
8. Eliz. fuch an action was brought, quod defendens divertii multum 
aques €urju?n per levationcm et conjhuttionem uneree, £3’ c. per quod 
mullumaqtue qvte ad molendiuum 'of the plaintift) curt ere con- 
fuevit e contra recurrit ( a). Which v/ord confuevit" doth imply, 
that it was an ancient mill, for otherwife the water could not be ac- 
cuftomed to run to it. In the twenty-fifth of Elizabeth the like 
adion was brought, w'herein the plaintiff declared, quod cum mo- 
lendinum quoddam ab antique fuit erellum, whereof he was feifed, 
and the defendant erected a new mill per quod enrfus aqut^prad. 
coarilatusj'uit (hj. And eighteen years afterwards was Luttereirs 
Cafe (c) in this court, wherein the plaintift fhewed that he was 
fcil'ed of two old and ruinous fulling-mills, and that time out of 
mind, magna pars aqua cujufdam rivoli did run from a certain 
place to the faid mills; and that during all that time there had been 
a certain bank to keep the current of the faid water within its 
bounds, &c. That the plaintiff did pull down thofe old mills and 
ereded two new mills, and the defendant digged down the bank, 
&c. The like aiSion happened in-the fourteenth year of Charles 
the Firjl ; it was for diverting an ancient water-courfe, qui currere 
confuevijfet et debuijfet to the plaintiff’s mill (r/). in all which 
cafes, though there are various ways of declaring, yet thej*^l 
(hew that the conftant courfe was to alledge that the mills were 
ancient •, for it is that which entitles the party to his adion (<). 
It is for this reafon alfo, that if two men have contiguous houfes, 
and one flop the othci’s lights, if they are not ancient, an adtion 
will not lie for flopping of them up. There may be fome Icein- 

(a) Djier, 24S. {d) Cra. Car. 499. Palm. <90. 

Handfafd, 1,1.6011.273. (t) 1. Roll. Abr. 107. 

(r) 4. Co. S6. ' 
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ing difference between a right to a watercourfe, and to lights in a 
window; for no man can prefcribe to light quatenus fuch, be- 
^aufe it is of common right to all men, and cannot be claimed 
but as affixed to a particular thing or purpofe. A watercourfe may 
be claimed to feveral purpofes, but water is of as univerfal ufe and 
benefft to mankind ^ tight \ * and therefore no particular man 
hath a right to either, but as belonging to an ancient houfe, or 
running to an ancient mill, or for fome other ancient ufe. In the 
fifteenth of Charles the FirJ}^ the plaintiff’ Sands {a) declared, that 
he was feifed in f^e of a mill, and had a watercourfe running 
through the defendant’s lands to the faid mill, and that be flopped 
it up ; there was a demurrer to this declaration, and the fame ob- 
jedlion as now was then taken to it, vix. that he had not (hewed 
that it was an ancient mill ; and though the Court feemed to over¬ 
rule that objection, yet no judgment was given. The cafe of 
Sly V, Mordant (A) was there cited (which is reported by Air. 
Leonard)^ and is this, viz. That the plaintiff was feifed in fee of 
certain lands, &c. and the defendant had flopped a watercourfe, 
by which his land was drow^ied j and it was adjudged that the 
aiflion would lie for this injury j but that is no authority to fupport 
this declaration. 

. Secondly, The plaintiff hath not entitled himfelf to this 
watercourfe, cither by prefeription, or that the water debuit vtl 
confuevit currere to his mill \ for fo is the pleading in Luitereli’s 
Caje^ and in all the other cafes before cited. 

Thirdly, Therefore the plea in bar is good; the defendant 
having fufficiently juftified his right, and the plaintiff having not 
preferibed to it, here can be no trcfpafs done. And fo concluded 
that judgment ought to be reverfed. 

For the plaintiff in the a£Uon. This cafe depends upon the 
declaration; for the plea in bar is only argumentative; it is no 
direct anfwer to it; and the replication and rejoinder are not mate¬ 
rial. The plaintiff has a good caufe of a£tion ; for it cannot be 
denied, but where an injury is done to another, and damages enfue, 
it is fuiHcient to maintain an a£tion of trefpaft, or upon the cafe. 
It is plain, that an injury was done to the plaintiff, and the damage 
is as manifeft, by diverting of the watercourfe, and the lofs of 
his mill s and the fadl is laid to be injujie et malitioje. The de¬ 
fendant gives no reafon why he injured him, but only that he had 
nd'SSe of the water, bccaufe his mill was burnt. This is an aiflion 
brought by the plaintiff upon his poffejfton againft a wrong-doer^ 
in which it is not necCffary to be fo particular, as where one pre- 
feribes for a right (r). A man may have a watercourfe by grant 
as well as by prefeription (d)y and in fuch cafe he need not feC 

(#) StiHliv. Tnfufe, Cro.Car, 575. (A) i.Leon. 247. i.RoH. Abr. 104. 
See the calk of Villen v. Ball, z. Show. (f) 1. Roll. Rep. 339. 394. Palm. 
7,j Clarke*. King, 3. Term Rep. 147. *90 See 5. Com. Dig. 34J x. Burr. 

8<e alfo 5. Com. Dig. ** Pleader,'* c. 39. 440. 

a. Ld. Ray. a. Ld. Ray. tiit. (d) Bra£ten Ub. 4. cap, 3a, 

Vdt. Ill, £ forth 
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Palmes. 


forth any particular • ufe of the water, as that it ought to run ,t» 
his mill; neither is it abfolutely neceflary to mention the mill j 
for t/iat is only to inform the Court of the damages. In the printed, 
entries (tf) there are many forms of declarations, without any pre- 
feription, or letting forth t)iat riie mill was ancient; as where an 
action was brought againlt the defendant, de placito quare vi et 
f/rmh Jlagniiui mdendini Ipjius (the plaintiff) fregit, and this was 
only upon the poiicflion ( h). I'he cafe in Dyer is a good autho<- 
rity to fupport this artion ; for it is as general as this, Wz. for 
diverting a watercourfe, pey conjlruil'tonem werofy and doth not 
(hew where it was e rctEled, or what title he had to it. So where 
the action was for difturbing the pLiintilf in colledling of toll (f), 
and doth not lliew what title he had to it, either by prescription or 
grant; but declared only, that he was feifed in fee of a manor 
and f.iir, and lield good. And it was the opinion of my Lord 
Hobart, that a declaration for breaking down of a bank generally 
includratcjn aquani running to the phtintifFs mill, was good (d). 
'rhe authorities cited cn the other fide rather maintain this 


way of pleading liian the contrary; for ihofe cafes are wherein 
the plaintitf declared, that the water ciorcre cenfuevit et debuiJJ'et 
to the p!aintifl’’& mill, time out of mind ; which words are of the 
fame fignificaticn as if he had fhewed it to be an anticntmlll ; and 
thatagrees infublbince with this cafcjfor the water cannot be diverted 
ttb antiqiio et Joliio avfuy if the mill was not ancient (e). Th* 
word Jhlet implies antiquity {/)• the writ de jeefd ad molcndiman 
is quam ad illud fuccre debet etJolct and it was the opinion of 
a learned Judge (jj-), that the words currcrc coajucvit et jolebat did 
lupply a prefeription or cuifom. 'J'hus it was in an aflife of nu- 
fance, v/hcreiji the plaintilV fet fi'rth, that he had a fountain of 
water currentem ujque ad rot am molcnuiniy Ize. and that the defeji- 
dant divertit curfum aqueCy and this v/as held good (/?}. The cafes 
of flopping up of lights and dive.-ting of watcrcourfes arc not 
parallel. The prefeription to lights muft be ratiane loci\ and 
therefore if a man will eredl a new houfe, and a ftranger will flop 
• the lights, it is an injury done, and the action may be maintained 
upon the pofleflion (r). Lutterefs cafe {k) w'as grounded upon 
^ L ^ the pofleiBon; for upon the plaintiff CottePs own fhewing the 
10. Mod. ijS, prefeription was gone; becaufe he fet forth, that he had pulled 
a»9. 300. down the old mills, and * t^jitthe defendant Luiterel diverted the 
’ 5 *- water from running tothofe mills which the plaintiff newly built, 
Cilb. Eq! Rep, which prdve, that a prefeription goes to the right, buta po|lfC 
jgj.* * fion is fufficient to fupport an adlion againfl a tortfeafor. Laftly, 
». ktra. 909. in the cafe of a comimon or a renty which^ cannot pafs without 


(e) Raftars £n:. 9. 

(^) Ante. 

(f) Dent 10 Oliver, Cro. Jac. 43. 
StdMiay This was a'tsr verdidt. 

{J) Bicotv. Ward, Hob. 193. 

(«) Cro. Car. 499. 

(/) RejiBer, 153. 


(g) DovjiteiDCt,yuftict,in theca/c , 
of Surry v. I*»!!*ot, Poph. 171, 

(l>) 27. AfCizty placito 8. Brook’C 
Alar. “ prefeription,” 49. Raflal's 
Entries, Nufance,” 

(») I. Show. 7. 

(/t'l 4. Co. 86. 

doe 
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deed (a), if the plaintiff fliew a que e/iate, he muft produce the 
deed {b) by which it was granted; but where he prefcribes for a 
way, he may fet forth his eftate without (hewing how he came by 
it, becaufe it is but a conveyance to the aftion, which is grounded 
upon the difturbance done to the poiTefHon. 


HcBRtK* 

Thwaits 

again/i 

VAt-UfU 

X. V»rn. ggo. 


The Court. The word “ /clet’* implies antiquity, and will 
amount to a prefcription; and foUtus curfus aqua running to a' 
mill, make the null to be ancient; for if it were newly erefted, 
there cannot be folitus curfus aqua towards* that mill. 


For which reafons the judgment in the original a£lion was 
affirmed in Hilary Term, in the firft year of William and Mary^ 


But THE Chief Justice was of opinion, that if the cauC Seetheca'eof 
had been tried upon fuch a declaration, the plaintiff ought to have * G4(h. 
proved his prefcription, or elfe he mult be nonfuited. c«myn 

XvCp* 

(a) SUckman v. Weft, Palm. 387. (i) But fee 16. & 17. Car. *. c. 8. j 

Cro. Jac. 673. Yelv. zoi. 2. Mod. the 4. & 3. c, 16. i. Sid. 249. 

177. • Lut. 1353. 1. Salk. 497. 6. Mod. 135. 


Anonymous. 


Cafe 20. 


O’ 


kNE wasindiiSled for the drinking of an health to the pious me- Diinking to iha 
^ inory of Stephen College, who was executed at Oxford for memory 

high treafon. He was fined one thoufand pounds, and had fentcnce 
to ffand ill the pillory, and was ordered to find fureties for his treaf.tn,isa 
good behaviour. umpt of thekmg 

and liis govern. 

ment.— 5, Mod. 363. *• Hawk. F. C. g*. 

The King Rofewell. 

' I 'HE DEFENDANT was a non-conformift minifter, andinditSled An indiament 
for high treafon in preaching of thefe words, “ Why do for Treafon, for 
“ the people” (rwMMfwJ/J the people of England) make a flock- 
ing to the king” {innuendo Carolum Secundum), under pre- « 
tence of curing the king's evil, which the king cannot do ? <> kings," 

“ But we are the priefts and prophets to whom they ought to jwnukndo 
“ flock, who by our prayers can hlal them. We have had two Charirt tbt Firfi 
“ wicked kings now together” (innuendo Carolum Primum et J** 

Carolum Secundum) “who have fuffered popery to be introduced i/^Mhey,” *** 
“ catder their nofes, whom 1 can liken to none but wicked ye- ittNusNoo 
“ rohoani', and if they,” innuendo the people *, tffr. “ would (land 
“ to their principles, linake no doubtbut to conquer our enemies,” ** would ftand 
innuendo, the king and all his loyal fubje£fs, with rams horns,. 

“ broken pitchers, and a ftone in a fling, as in the time of old.” 


<( 


tt 


to their prill, 
cipln, we 
fhouid coil, 
quer our 

eneiBiTO/* 


Upon this indit^ment he was arraigned, and pleaded not guilty, _^ 

and was tried at bar, and found of h»sh treason upon 

. . hing ««<f Us 

hyal Jubjtats i> bad; for an imunado eannut determine the fenfc of word«.~.S. C. j. Show. 411. 
S. C. 3. State Trials, 909. S. C. 6. Statt Tiials. App. 48. i. Roll. 185. Cro. Car, tiy. 
I. Lev. 57. Coinyns, 43. 10. Mod. 197. 11. Mod. 99 i. Hale, 115, j, Mawk, R, C. 57* 

4. Hawk. P, C. 323. Ld. Ray. 879. Cowp, 276. j. Term Rep, 70, 

£ 2 the 
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* 5 ’* • the evidence of two women. And the Court having afligned Mr.- 
Wallop, Mr. Pot.lbxff.n, and Mr. Bampfeild to be his 
counfel, they moved in arrcft of judgment: 

First, That the words, difcharged of the innuendoes., if taken 
feparate, or ail together, have no tendency to treafon. The firfl 
paragraph does not import any crime; and to fay that “ we have 
“ had two wicked kings,” may be a mifdaneanofy but it is not trea- 
fony either by intendment vf the death of the king, or by levying 
war again!! him. T.'hf crime feems to confift in the next v.'ords, 
which are, “ if they would fland to their principles, &c.; ” this 
feems to ftir up the people to rebellion, but as th'^y arc placed in 
the indiftment, they will not admit of fuch a conllructlon, neither 
as they have reference to tlie words precedent, or as they ftand by 
themfeivcs. The v/ords which go before arc, z.'.'*. “ we have 
“ had two wicked kings togethc r.” It is not exprefTed what kings, 
or when they reigned, \\liich is very uncertain; “ et ft ihft ad fun-- 
damentalia fua Jiart nif which word z^is relative, and mult refer 
ad preximum anteeedens, and then it mull be “ iff reges*’ which 
is the proper and natural feme of ihe words. But now if the 
innuendoes mull be inilrted, it muft be under fome authority of 
law, either to defign ihc perfon or the thing, which was not cer¬ 
tain before, that the intention of the party fpeaking maybe more 
eafiiy collected; and tl'.is is the moll proper olllce of an innuen¬ 
do [a). It w'iil not change the meaning of the woids, for tliat it 
to make them itiil more unceitain [it). Now moll of the innu¬ 
endoes in this indidlincnt are naught, bec.tufc they do not afeertaiu 
the fubjcdl matter. Firll, by the word “ people,” innuendo the- 
people of England, may be as w'cll intended any othe r people, bc- 
caufe there wa> no previous difeourfe of the people of England. 
Then follow thefc w'ords, “ we have had tw'o wicked kings now 
“ together,^’ innueneh King Ckar/es the Firji and St end, which 
be as well intended cf King Ethched and Jlfrcd, becaufe the 
words denote a time pail, and therefore cannot podibly intend 
C 54 3 the king, of whom there was no precedent * difeourfe. And the 
rule is, de duhiis et generalihus henignior fententia recipienda efl., 
Belides, thofe words arc infcnlible, and indeed impoflible, for we 
, cannot have two wicked kingj^ together, it ought to h^fuuejftvely. 
Then to fay, “ We fhall conquerourenemies,” cannot be intended 
tihe enemies of the king, Becaufe the word “ enemies” is of a 
large fenfe ; for man, by reafon of his fins and infirmities, ^th 
many enemies, and poHibly fuch might be intended. If ther^ore 
it be doubtful what enemies were meant; if it Ihall not be in th# 
power of a clerk by an innuendo to make words of another fenfe 
^an what they will naturally bear, nor to help where they are 
infenfible, as in this cafe ; if there was no precedent difeourfe, 
cither of kings, people, or enemies, which muft be proved by the 
evidence ; then is this indi£lment naught. And therefore ju<^« 
oient ought to be arreiled. 

(«} 4. Co. 17. Hob. 45. Cro. Jao. taE. 

Mr. 
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Mr. Attorkey and Mr. Solicitor contra. It is Taid In 
this indicStment, that the words were fpoken to ftir up rebellion, 
jind to depofe the king and it is (o found by the verdict of 
twelve men. That which aggravates the offence is, that it was 
fpoken in a public aflbmbly to the people^ which muft be intended 
the people of England^ for to fuch the defendant preached, and to 
them he declared the power given lyito him by God to heal diem 
by prayer. Then he tells them, * that their king is wicked ; 
and having infinuated this doctrine into their minds, he then bids 
them iland to their principles in oppofing and fubduing wicked 
kings. It is objected, that there ought to have been a precedent 
difeourfe of the king ; but the precedents arc otherwife. In the 
reign of Henry the Eighth (<?), there was an indidtment againft; 
the Lord Grey, for words fpoken againft the king, without 
iettiug forth any precedent difeourfe of him. So was my 
Lord Cobham's Cafe, in 12. fac. i. for that he proditorie dixit 
« et propalavit hivc verba, viz. “ It will never be well for 
“ England until the king and his cubs are killed,’' without an 
averment that the words w'crc fpoken de regc. And in IVilliams* 
Cafe [b], who was indiftetT for high treafon, for writing two 
books in which were many traitorous afiertions, but no averment 
of any previous difeourfe concerning the king ; all thefe indiift- 
ments were thus, vl%. “ dixiC* fuch words “ de domino rege.** 
* Therefore the indiftment is good in form, if the words therein 
contained amount to treafon. Nov/ do they impart treafon or not ? 
If they do import it, then it is unncccflary to aver that they were 
fpoken de rege, becaufe it cannot be intended to be treafon againft 
any other king. If a man fliould fay, that “ he would go to 
“ Whitehall and kill the king,” it is not neceflary to aver any 
precedent difeourfe de rege. In aftions on the cafe for words 
there muft be an averment of the perfon, becaufe many men are 
of the.fame name j but in indidlments the form will govern the cafe. 
Several traitors have fuffered death in fuch cafes as this at bar, 
and many learned men in all ages have attended this court, and 
this objection was never made till now; and therefore the prece¬ 
dents being without this averment de rege, where the overt 
is by words, judgment was prayed againft the prifoner. 

Curia. Words may be an ovej^t a£l, but then they muft be 
fo certain and pofitive as plainly to denote the intention of the 
^^aker* If a man fhould tell another that he would drive 
the king out of England, there needs no averment that fuch 
words were fpoken de rege, becaufe they tend immediately to 
depofe the king but if he had (aid, that he would go to 


(4) See Year Book 33. Hr*. 8. (i^) Reported by Lord Roll, a. RoH. 
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Whitehall and deftroy his enemies, that is not trcafon without an 
averment (a), See, 

Judgment was arrefted. 


(a ) Thii djftjlne is fupported by 
many authoiiiks : Staund. F. C. z. 
ydv. 107. KtJy. 13. 2. Mod. 

Alcotk’s Cafi, i Ltv. 57. i.Hawk. 
P. C. 40, OwenS C ■lit', 1. Roll. Rep. 
i'S5 Lowii k‘s Cafe, 4. State Triali, 
723.-—S;r Fiiwatii C.t'he anti Sir ilZ-it- 
thevj HaU infjft |;ei<er;-lly, tl.at tl*c hare 
ff'ritkirtg cf woriU cm Rcvt I he art 
aft ol comp’..Tin^ cr imagining 'he K'.np’s 
death} 3. Ir.n. 14.3^. 14c'. t. I'.'ie 
P' C. ji/. ti2.j but A'l j •/<(* 
Fcftir (nf,. rbnf'he I ul", w hifi ii i-. hetn 
laid di'wn fin mriie tcc.'ljori. hiin one 
fii'ce t|ie R tli«i Ich fe wouls 

' 4 'T a:t nut 


cveit afti of trcafon, 4. Sii*e Tri Is, 
645. Salk. 631. i but that w>otd8 
of advice 01 ptihiafioui and all eonfulta- 
ttons for the tt 'itorous pmj'ofes of 
coilipalling the king’s death, lucceitainly 
fo : they ate utieicd in cunteniplatio)) of 
fotne traifotou*. purpofe afltt.'lly 
rr intend'd, srsd in prcjtuttian of i.t. 
PoAcr, I fJife. 2UO. It Ictiita dlfu to 
be the better npinicr, that to make 
ei.-r;/i»» an cvttf ait of I’igh ttiufon in 
coiiitJnlfinp the I ing’s deaili, it mnft not 
cn\y be but clcaily 

traitorcos deiign up'’t) the life ol the 
king. I. H.i'e, iiS. I'ofter, 158. 
I. Hav.h P. C. '- 3 , 
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The Thirty-Sixth of Charles the Second, 


I N 

The King’s Bench. 


Str George Jefferies, Knt, Chkfjujike* 


Sif Francis Wythens, Knt, 
Sir Richard Holloway, Knt, 
Sir Thomas Walcot, Knt. 



Sir Robert Sawyer, Knt. Attorney General, 
Sir Heneage Finch, Knt. Solicitor General, 


* Pool agahji Trumbal. 


T HK defendant was fued in the fpiritual court for dila¬ 
pidations, and pleaded the general pardon (a) hy which 
“ all offences, contempts, penalties, &c.” were pardon¬ 
ed j and for this rcafon he prayed a proliibition; but it was denied, 
bccaui'c the ftatute never intended to pardon any fatisfa^fion for 
damages, but only to take away temporal punilhments. 


42 ® Pofl. 241 . ' 5 . Co. ^i. Cio. Car. 337 . i. Salk. 383 . Mod, 103 . 
, 1 . Mod. 235 . I. Veer, Wit. s. 6 (^ 6 . i.Sua .473 529 . 2 . Ssra. 911 , uyt. 


(a) 25. Car. 3. c. 5. 


Dorrington agahft Edwin. 

Michaelmas 36. Car. 3 . Rdl 377. 

•CCIRE FACIAS againft pledges in a replevin brought hypleint^ 
^ fetting forth. That Jehn Temple did levyapleintinthe flieriff's 
court of London^ for the taking of three bags of money, in which' 

ant, after removal by tertierari, obtains judgment, he may proceed by feire facias ag« 
—S. C. Comb.*!. S. C. Skin. 344. S. C. 2. Show, 421. 485. Co. Ltt. J45, 
Dalt. 440. Cro. Car. 446. Thea. Brev. 274. 5. Com. Dig. Pleader' 

2. BU Rep. 1X20. Bull. N. P. 6u. Gilb. Replevins, 68. 177. 1. Ld. Ray. 278. 
]2. 351* 428* 453 * Fitzg. 294* 2. Barnes, 346. 
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Cafe 22. 

A general par. 
don of ** all of. 
“ fences*' does 
not difeharge a 
fuit for dUafim 
datioHS. 

S. C. 2. Show, 
‘itzg. 107. 306. 
[.Ld. Ray. 215. 


Cafe 23. 


In replevin, 
the prococdli^ 
are.by ptaiiM^ 
and the defMSd* 
ilnft tltepledfsi* 
a. ) 4 »« 
” ( 3 . K. y.% 

8 , Mod.jii^ 



t>OIt«TVaT 0 » 

n^ahtjt 

k> J W« 


*[5^3 


See TWd’s 
Pi ifllce, 171. 1 
an<i the 19. 
Geo. 3. c. 7^ 
t, 6 . 


Hilary T^crm, 36. Car. 2. In B. R. - 

fuit he found pledges de profequendo et de retorno hahendo, if it 
0iould be awarded ; that this pleint was tranfmitted out of that 
court into the Hujiittgs^ and by certiorari (a removed into 
the King^s Bcrtch^ where the plaintiff declared as aforefaid, &c, * 
Z)(jrri»^r3« avowed the taking, &c. and T1 vh/»/^ was nonfiiited j 
and thereupon a retorno hahendo was awarded to the fhcrifF, who 
returned clongatus^ i 3 c. I'hen a fc'u e facias was btrought againfl: 
the pledges upon the Ifatute of IVejiminJier the Second^ 13. Edw. I. 
c. 2. which provides, that where ** lords upon replevins cannot 
“ obtain juftice in inferior courts againft their tenants, when 
“ fuch lords are attached at their tenant’s fuits, they * may hav^ 
“ a rccordari to remove the plea before the juiHces, &c. and the 
“ {hcriff llaall not only take pledges of the plaintiff to profecute 
“ his fuit, butalfo to return the cattle if a return be awarded, &c.’* 
The defendants appeared and prayed oyer of the certiorari^ which 
was returned by the and fioeriffs only without the aldermen. 

The queflion upon a demurrer was. Whether a feire facias will 
lie againft: them by virtue of this ftatutc, they being only pledges 
in replevin brought by pleint without writ ? 

Mr. Pollexfen for the defendants that they could not be 
charged by this j^tre faciast bec.iufe the plenit was removed by 
certiorari, and thereby the plaintiff Dorrington had loft tlie bene-. . 
fit he had againft tiie pledges in the (bet iff’s com t. 'fhis cafe 
was compared to oil:tr actions in infeiior courts, which if re¬ 
moved by hahi\,s cc>rpn%, the bail below are dlfcharged of courfe. 

' By the common law rh.-re were no pledges rft retoyiu halend. {^b) 
for before this ftatutc the fheriff' could not make a replevin with¬ 
out the king’s wait; now he hath power to take pledges; but if 
he will make deliverance of the goods ad querelam alicu/us fine 
brevi, the fault is f’cil! in him j for he inav con.pel the party to bring 
a vvnt {c), and then the pledges v'ill be liable, becaufe it will 
appear who they are. And therefore it hath been adjudged 
that where a replevin is brought by writ, the fheriff c.mnot make 
deliverance without taking pi- dgLS, becaufe if the pl.-tintifF fhould 
recover, he hath a remedy againft them by feire jaeias ; but if 
he recover upon a reylevin biought by pleint, the judgment fliall 
not be avoi.ltd by aftigning t.‘ic want of pledges for error (r), 
becaufe in fuch cafe tfie ftieriff is not by law obli;'ed to take 
pledges (/' / & 

Secondly, This feire facias is brought too foon, for there 

ght to go an anas ei plurtes retorn, hahend, bi.rpre the return 


f«) If ii had net him a cenrt of 
rteofrt ii mi;ht have been nmovid by 
jRt fa yo.—Dalt. 4.i5. 9. Hob. 6. rS. 

r. N. B. 74. F. Dale. S73. Jiisc to 
Eci'MiiR EiXTION. 

(tf) P.'-i. i4'>. 

[j ilti.i, 474. 

(tl) Cro. Cai. 446, 


(») Ci-o. Car." 504. 

(/) Oifides ihtlc plifJyts, the fla. 
Hue rtf It, Gev. z. c. J9. edits the 
flietirito rake a bond \ i;h two lurcrics 
in a (uni doi.hie ilis vali.v of ihe [^oods 
diAraimd, which bol d m.y be affgned 
to the rear d. rt, and, it fcifriuu, n.ay 
be (liid til ii.b name of liie aflignct# 

of 
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of tlongatOy and then, and not before, tbe fcirefaeiai is property DoaaiKaf^if 
brought. 

• E CONTRA. The pledges are anfwerable, and the fcirefaciat 
is well brought, and this grounded upon the ftatute of IVeJiminJitr 
the Second^ which dired^s pledges to be taken before the delivery 
of the goods ; it * takes notice that replevins werefued in inferior 
courts by the tenants againft their lords, who had diftrained for 
rents due for ferviccs or cuftoms; and that fuch lords could not 
have juftice done in thofe courts; and therefore to remedy this 
natlj^hief the ftatute gives the writ recordare, to remove the 
plcint before the Juftices; and becaufe fuch tenants, after they 
had replevied their cattle, did ufually fell them, fo that a retorn. 
could not be made to ^e party diftraining, therefore it dire&s 
that the (herifF (ball take pledges for returning the beafts, if a re¬ 
turn fhould be awarded, which would be to l^e purpole if fuch 
pledges were not liable upon the return of eimgaU Now as to 
the removing of the pleint by certiorari., that m^es the cafe more 
lirong in the plaintiff’s bch^f, becauie the record itfelf und cum Skin. 144. 
omnibus ea tangen. is removed; but by ^ habeas corpus the perfon 
is only removed, and the Court hath thereby a jurifdi< 3 :ion over 
his caufe, which the inferior court hath loft, bccaufe it hath loft 
his perfon. 

Secondly, This fcire facias is not brought too foon, as hath 
been obje£ked, for it is in vain to bring an alias et pluries after 
the (herifF had returned elongat. ; it is like the common cafe 
where a fcire facias is brought againft the bail and non eji inventus 
is returned, after which there never was an alias or pluries capias. 

And afterwards, in Aftchaelmas ^Term following, judgment was 
given that the pledges are liable. 


Eiiwtir. 
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Palmer againfl Allicock. 

Michaelmas Term. ^^.Car.z. Rolling. 


Cafe 24. 


■pROHIBITION.—By the ftatute of 22. & 23. Car. 2. c. 10. man die |n- 

^ for the diftribution of inteftates'eftates, it is provided,** That in *®*'**®» leaving 
- - - - - - . ' twu fons, “ 


“ cafe there be no wife, then the eftate of the hufband dying intef- moiety 


n 

“ tate (hall be diftributed equally among the children ; and if no pVrfonal "efUtt 
** child, then to the next of kin of tfte inteftatc in equal degree, immediately 
** and to thofe who legally reprefent them.” ^ 

thembythefta- 

tute of 23 . te 23. Car. 2. c. 10. t and therefor* if one die inrefiate before diftnbuti'm made, hte 
fhare (hall go to his adminiOiator, and not to the adminillrator of his (ithci j for the ftatute 
the (hares in thofe who are intitled to diftribution at the time ihe inteft»‘(» .* S. C. Skin. ati. aig. 
5 * Comb, 14, S. C. 2. Show, 4®?* 486. 2. Vern. “'/.p 3^.1. 550. i. Vent. 403* 

». Bae. Ahr. 3S6. 421;. 1. Com. Dig. 23 j. C.irth. 51, i. P..;r. \Vms46. Pnc. in Ch.2-i. sg. 

Cafes T, T. 251. 276. 2. Ptcr. Wms. 383. 440. 3. Peer. Wms 33. 40. 50. xoa. ixc. XM. 

Comyns, 3. 87. Stra. 7x0. 820. 865. 947. 10. Mod. 21. 276. 335. 389. 44a. la. Mod. 436. 

6z2 . 4x0. 566. 619. Glib. £q. Rep. 9a. 136,189. Fitzg. za6.185. 
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A man died inteftatc having no wife at the time of his death, 
and but one child, who was an infant: afterwards adminif- 
tration was granted of the father’s ellate durante minore ataU cf, 
the child, who dicil before the age of feventeen. Then adminif* 
tration was granted by A peculiar to the next of kin of the in¬ 
fant ; and an appeal was brought in the Arches by the next of 
kin of the father to revoke that adminidration. 

* The queflion was. Whether adminiflration honismn^^c, 
of the firft inteflate fhall be granted to the next of kin of the 
father or the child ? 

Mr. Pollexfen argued this Term for the plaintiff in the 
prohibition. That the ftatute gives apowei to the ordinary to take 
bonds of fuch perfons to whom adminiftration is committed, the 
forms of which bemds are expreffed in the aft, and the cond't ons 
are to make a tru^and perfect inventory, and to exhibit it into 
the regiftry. He hath alfo a power todiltributc what remains after 
debts, funeral charges, and cxpenccs. 'I'hus the law Hands now, 
I hen as to the cafe at the bar three things are to be conlidered : 

First, If a man die inteftate leaving tv/o ferns and no wife* 
each hath a moiety of his perfonal eftate immediately vejied in 
him, to that if one brother fhould afterwards die inteftatc, the 
otiicr ihali have the whole, 

Secondlv, If an intercfl: be vefted in two, then by this fla- 
tiUe the like intercft is vefted in one, fo that if he die inteftatc 
his adminiftrator (hall have tne eftate, 

'Thirdly, If fo, then the confequence will he, that in this 
rafj anminiftraritui df rouis rah of the full inteftatc lhall go to the 
next of kin oJ the infant. 

By intercft” is meant a right to fue for a fliarc after debts 
paid, which inten ft ♦ very perlon hath in a rintf in afiion : as if a 
wan covenant wi;h two, that they lhall h,t^■e fuch an eftate after 
debts paid, an intercft vefis in them by this rri\ enant, and if they 
die, it goes to t»tc,ir executors fuch alfo is the intercft of every 
rcfiduary legatee. Now if any of them die before the rcfuluccaii 
be diilributcd, the wife or children of him fo dying fhall have it. 
And t<'> make this more cieaf, it will be neceflary to confider how 
the law ftood before the nmkiug of this aft. At the common 
law neither the wife, child, or next of kin, had any right to a fhare 
of the inteftaic’s eftate, but the ordinary was to diftribute it ac¬ 
cording to his confciencc to pious ufes, and fometimes the wffe 
and children might be amongft the number of thofe whom he ap¬ 
pointed to receive it; but the law enirufted him with the foie dif- 
pofltion of it (a). * Afterward, by the ftatute of H^efiminfier 

the Second^ 13. Edw. I. c. 19. he was bound to pay the inteftate’s 
debts fo far as he had affets, which at the common law he was not 


(«) s, loft. 359.—See alfo rJewd, a;;. Ray. 86. 363. z. Bae. Abr, 

9 * 

bound 
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bound to do ; and an aftion of debt would then, and not before, 
lie againft him, if he did alien the goods and not pay the debts (a). 

* Then the ftatute of 31. Edw. 3. c. 11. was made, by which 
he was impowered to grant adminiftration to the next of kin and 
moji lawful friend of the inteftate ; and by this ftatute the perfon 
to whom adminiftration was committed, might have an aflion to 
recover the inteftate*s eftate; for at the common law he had no 
remedy (A). 

then afterwards the ftatute of 21. Hen. 8. c. 5. enafls» 

“ That the ordinary fliall grant adminiftration to the widow or 
« next of kin of the perfon deceafed, or to both j” and this was 
the firft law which gave any intcreft to the wife; to whom admini- 
ftration being once granted, the power of the ordinary was deter¬ 
mined, and he could not repeal it at his pleafure, as he might at the 
common law fc). But after the making of this ftatute many 
rnifehiefs ftill remained, becaufe the adminiftration being once 
committed, the perfon to whom it was granted had the whole 
eftate, and the reft: of the relations of the deceafed were undone ; 

'and therefore if his children were under age, or beyond the feas, 
and a ftranger had got adminiftration, it would have been a bar to 

• them. And thus it continued many years, theordinary ftill making Ld. Ray. 
diftribution as he thought fit, taking only a bond from the perfon 63. 

to whom he granted adminiftration for the purpofes aforefaid, and 
fometimes to difpofc the furplue, after debts and legacies, as he 
ihotild direct; and no prohibition was granted to remedy thefe 
inconveniencies till about the twelfth year of iiTm? fames the 
Firji {d). But now by this a<ft a good remedy is provided againft 
thefe rnifehiefs; and it is fuch which takes away the caufes thereof, 
which is, that the adminiftrator (hall hot have the whole eftate, 
but that a diftribution (hall be made. The title of the a<Sl (hews 
the meaning thereof to be “ for the better fettlement of inteftates 
“'eftatts and the body of it (hews how diftribution (hall be 
made'; fothat fuch bonds which were ufually given by the admi¬ 
niftrator before this law to make diftribution as the ordinary (hould 
diredi arc now taken away, and other forms are preferibed ; and 
there can be no remedy taken upon fuch new bonds till the ordinary 
hath appointed the diftribution ; fo that in efPeift this a<ft makes 
the will of a perfon dying inteftate, and tells what (hare his relations 
(hall have : • and it is probable that the cuftom of London might * C J 
guide the parliament in the making of this law; which cuftom 
diftributes the eftate of a freeman amongft his wife and children. 

*rhis (hews that an intereft is veiled in them, which goes to the 
adminiftrator, the confequence whereof is very confiderable ; for 
if fuch children (hould marry, they have a fecurity by this 
that a portion (hall be paid; and if the wife (hould take another 

(«) Greifbrook V. Fox, Plowd. S77. (c) Hob. 83. 1. Co. 6z. aox. 

(f) C6. ^.i^ 133. b. 2. Inft. J97. (d) Hob, 83. 

aod HenHoe'c Cafe, 9. Co. ' 
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hufband, he will be entitled to her fhare ; and this may be a means of* 
giving credit in the world, when the certainty ot their portions are 
'fo well known and fecured. It is fuch an interefl which is known . 
in the law, and may be compared to that in S/r Thomas Palmer*t 
Cafe (a")., who fold fixteen hundred cord of wood to a man, who 
affigned it to another, and afterwards the vendor fold two thoufand 
cord to one Maynard., to be taken at his ele<Sion } the aflignee of 
the firft perfon cut fix hundred cord, and Maynard carried it away j 
thereupon an aiflion was brought, and the plaintiff had judgment, 
bccaule the firft vendee had an intereft vefted in him which^e 
might well afiign. This cafe is a plain proof that a man may 
have an intereft in a chattel without a propeity, and fuch an 
intereft which gives the perfon a remedy to recover i and w'here 
there is a remedy there muft be a right, for they are convertibles. 
It is not a new’ thing in the law' that a contingent intereft In the 
anceftor lhall furvive to the heir ; as if a man be (eifed of the 
manor of S. and covenant that when B. fliall make a feoffment to 
him of the manor of D. then he will ftand feifed cf the faid manor 
of S. to the ufe of the covenantee and his heirs, who died leaving 
i/Tue an heir, w'ho was then an infant; B. made a fvoft'n’cnt to the 
covenantor accoidingly ; it was held, that no right defeended to 
the heir of the covenantee, but only a poifibility of an ufe, which 
might have vefted in the anceftor, and therefore the heir fliall 
claim it by defeent {b). It is like a debt to be paid'at a day to 
come, which is deh 'iium in prafenti., though folvenduin in future ; 
and though the obligee cannot have an aition before the day is 
come, yet luch an intereft is vefted in him that he may releafe it 
before that day, and fo bar himlelf for ever (e). Now if this aft 
makes a will, it ought to be conftrued as fuch ; and it cannot be 
denied, that if this cafe had happened upon a will, the executor of 
the fon would have a very good title. It is a weak, objeftion to 
affirm, that this law was made to eflablifh the praftice of tho 
ecclefiaftical courts, and that it is only explanatory of the ftatutes 
of Edw^ 3. and Hen. 8. bccaufe it is * plainly introduftory of 
a new' law; for diftribution is now made otherwife than it was 
before (</), 


(a) 5. Co. 

(i) Sec Wood’s Cafe, cited In Shel¬ 
ley's Cafe, 1. Co. 99. ^ 

(r) Lutleton, fech See alfo 

9. Co. 37. 2. Inft. 398. Fiowd. 

*77* 

(<f) It feems to be decided, by the cafe 
of Browne v. Shore, Eafter Term, i. 
Wilt. & Mary, t. Show. a. 25. that the 
ftatute 22. Sc 23. Car. 2. C. 10. vefts 
the fevcral (hares of an intedate's cfTedls 
in thofe wfio are iniitled to dillribution 
at the time ttie inieliatc died. Therefore 
wliere vif. died intellaie, and B, ar.d C. 
wete his n<rxt of kin, and B, died within 
a year after the inteftare, and before any 
diftribution adiually made, it was held, 
that the executors of were intUlcd to 


his ihare of the inteftatt’s effedls, S. C. 
Comb 112. S. C. Holt, 258. i.Vcrn, 
403. 2. Vern. 274. liut although 

each diftrihuiuiy (hare vtfts on the in- 
teftate's death, yet the f*me doth not fo 
veft as to exclude a fophumw child, 
Edwards V. Fieeman, a. Peer. Wms. 441. 
—A. man died inteftate, leaving a widow 
and one fon ; afieiwaids the fon died 
inteftate ; then the motlier was diiivertd 
of a female child, whcrcot (he was thjeimt 
at her liufband's death j and it waa 
decreed, that foch fiafshumcus daughter 
was intitled to a fhare of the ion’s perfo. 
nal eilate. Wallis v. Hodfon, Hilary 
Term 14. Geo. a. JVnie le FovaTii 
ioiTioM.— See the rqiort of this cafe, 
a. £q. Abr. 446. 637. 2. Atk.^15. 

SeCONOLVd, 
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p Secondly, An intereft isvefted where there is but one child. 

Eor the b;;tter underftauding of this point the claufe in the die inteftaw, 

, <V*ght to be confidered, which is, viz. ** If there be no wife, then 
« to be diftributed amongft the children; if no child, then to the deati^ ^nd 
next of kin of the intellate upon which claufe thefe objedtions but ono ’child, 
have been made. —First, That it is infignificant, becaufe the fta- an infant, and 
tute of 21.8. c. 5. gives the rightofadminiftration to the child, »i«™'n»ftration 
—-Secondly, That diilribution cannot be made where there is 
but one. — Thirdly, That this claufe ought to be conftrued ac- dur/t^tte Linoit 
cflfding to the law in the fpiritual courts.—Now as to the firlt ob- tctait of the 
jection, it is true, that before this aci the child had a right of ad- child, and the 
miniif ration, but that right ivas only perfonal j fo that if he had 
died before he had adminiitered, his executor or adminillrator could " 

not have it. Heudes, many inconveniences attended this perfonal aj. wh«hcr 
right of adminiilration, which are now prevented by the vefting atimir.iaration 
of an interell. For jvhen the right was perfonal, and the admini-**^* 

Itrator gave bond with fuicties to aiiminiilcr truly, and the ordi- nLll bc 
nary had appointed diilribution to be made, the adminiilrator was gianted' to the 
bound to perform it, though not in equal degree; and if he died ntxtof kin of 
before the ellate was cot in, it was loll for ever. But now bv or of 

this claufe diilribution muft be made equally, viz. one third part ' ' 
of the furplus to the wife, the reft by equal portions to the children; s-iik. jR. 
fo that what was very uncertain before, and almoft at the will of *■ **S» 

the ordinary, is now reduced to a certainty; and therefore an in- 55a, 

tereft muft veft in fuch perfons to v/hom fuch equal diftributions ,, L«i.Riy.*«6. 
of filial portions are given. As to the objection. That dif- 363. 371. 6«!j, 
tribution cannot be made where there is but one child; I anfwcr. 


that this alfo is true in propriety of fpeech, and taking the word 
“ diftribute” in the ftriii fenfe. But this was never intended by 
the ftatute, as may plainly appear upon the conftrudlion of the 
whole j for the word “ children^* doth comprehend “ a child” and 
more; and the form of the bond dire6led by this ftatute is, that the 
adminiftrator lhall deliver the goods to fuch perfon and petlbns, &c. 
which Ihews that one • is comprehended; and therefore dijirikuere 
in this cafe is no more than trwuere^ and muft be fo taken. The 


[ 63 3 


parliament never intended that diilribution fhould not %e made 
where there is but one child, as may be eafily colledled from the 
reafon of the thing and the inconveniences which would enfue.—- 
First, If a man Ihould die leaving wife and one child, the wife 
would be intitled to one third and the child to the other two thirds 


of the perfonal eftate; now if the child fliall have two thirds, being 
comprehended under the word “ children,” what reafon can be 
given why he fhould not have the whole where there is no wife, 
which he could not have if the word “ children did not compre¬ 
hend “ child” in this cafe?— Secondly, If a man hath apenonal 
eftate to the value of two thoufand pounds, and die leaving ifllie 
three Tons, but hath in his life-time made provifion for the feepnd 
fon to the value of one thoufand pounds; the eldett fon dies intef- 
tate i fliall the youngeft be totally excluded from the remaining 
thou^d pounds becaufe there is none left to have diftribution; . is 

fecond 
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Pai.mfr fecond brother being preferred in the life-time of his father by an 
'equal portion with what remains ?— Thirdly, If the father hatH 
• a fon married, and two brothers, and dies inteftate, now if his 
eftate (hoLild notbe veiled in the fon, then if he Ihould alfo die in- 
tedate, his wife could have nothing, but it would go to the uncles ; 
and this would be a very hard conltruaion of this law, to carry the 
edate to the uncles and their executors from the fon and his admini- 
ftrator. But there is a cafe which proves that a child is intended 
by the word « children j” it is the cafe of Amnerv, LodingtomzMGdiXn 
Matthew Manning’s cafe (a)^ which was, A man being pofledi* 
of a term for years devifed it tohis wile for life, and afte^hcr death 
to her children unpreferred, and made her executrix, and died; flie 
married again, and had but one daughter unpreferred; and after the 
death of tlie mother this executory devife was held good to the 
daughter, though it was by the name of children i andfte enjoyed 
the term [b), ^ ^ ^ 


Tl»e nature of 
Dirtributions, 

XiMi^.Car. z. 

c. to (hall be 
expouni'led ac¬ 
cording to the 
common law. 
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Third OBjiiCTiox, That this aafhould be conflrued accord¬ 
ing to the fpiritual law.—I answer, 'Bhat cannot be, for all 
llatutes ought to be expounded acct)rdmg to the rules of the com¬ 
mon law, and not according to their law ; for tliey have no Jaw 
which gives power to fuc, nor to dillribute to the wife or next 
of kill, but the ulual courfe was for the ordinary to difpofe ofintef- 
tates goods to pious ufes. *■ 'I’hen admitting this to be an in- 
tereft veiled, the confequence will be, that it lhall go to the ad- 
niiiiillrator, and then aciminillration mull: be granted where the' 
eftate legally ought to go. 'I'hc adminiftration of the hulband 
to ti:e goods of the wife is grounded upon this reafon, bccaufe the 
mairi..ge i‘ quaji a gift to him in law (r). It was not the only 
miichiti before this law that ihc admtniftrator run away with the 
whole eftate; for if a man died inteftate leaving but one fon then 
beyond fea, and adminiftration was granted to a ftranger, he who 


(a} S. Co, 96. 

(f) Sjc alfu tbe cafe of Bunbiil v. 
Newton, cited Comb. 113. where an 
only fon admin,tiered to Ins father, made 
his executors, and d.tJ, and a (Irani'er 
took out adminiitration bonitnon. 
of the father ; and the court of exchequer 
held, that it was not a Cdfe within ;^ie 
ftatute of DiftfibMtiotitt bccaufe, bciny an 
only foil, lie w«s intitled touf/liis fathet's 
cffbdlK at common Uw. But HotT, 
Chief yujlice, in Citing tins cafe, 2. Show. 
26. lay*, that it was within the flatute, 
and that an intereil veiled in an only 
child. But it appears, 2. Show. 407. 
that the queftion was concerning a 
mortgage which the father had pur- 
chafed in the name of hit only fon, and 
that equity decreed it to the father’s 
adminilirators bccaufe it was bit mon^. 


In theieporl of the principal cafe, how. 
ever, 2. Show. 40S. the Court admit 
that the cafe one child is as un. 
queftionably within the Aatoie as where 
there are fcvcral children ; lor the end of 
tlic law was, that alt ihould have it as 
well as one ; but deny, that thcie is any 
more ve/ting by the ftotutc than there 
was at common imv. But it has been 
fmcc determined, in the cafe of Brown 
y. Shore, 1. Show. 25. that an 
iiitercfl is clearly verted by the rtarute { 
and Sir s. Shower, 2. Show. 4S6. fays,* 
fo it hath been held in chancery and the 
exchetjuer all along. See alfo Skin. 
*13. Palmer V. Oerrard, Free, in Ch. 

2 f* 

(0 Ognel’* Cafe, 4. Co. 5,. ,. Cro. 
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had right could not appeal after fourteen days, which the Ton could 
i^t doat that diftance; andfoby this means a wrongful adminiftrator 
was entitled to the whole, and he whofe right it was had no remedy 
to recover at his return. But now this inconvenience is likewiie 
redreiTed by the ftatute of Diftributions, for wlien the fon returns 
he may put the bond in fuit. And for thele reafons it was prayed 
that the prohibition might ftand. 

Mr. Wh-LIA.ms argued for the defendant in Eoffer Term, 
2. yac. I. The fubflance of his argument was, I'hat though the 
plsintiff had gotten adminiftration, yet no intereft was thereby 
veiled in him, but that the appeal was proper; and for this he 
cited the cafe of Beamond v. Long {o), which was, Baron and feme 
adminiftratrix of her former huiband recover in debt; the feme 
died ; the furviving hufb.ind brought a feire facias to have exe¬ 
cution } and upon a demurrer all the Court, but Hyde, agreed 
that^the feire facias would not lie for the huiband alone, becaufe 
it was a debt demanded by the adminiftratrix in outer droit.' This 
ilatute hath not wholly altered the common law in this matter j 
it only limits the praftice of ecclefiaftical courts, and makes pro- 
vifion for particular purpofes, m%. That diilribution ihall be made 
to the wife and children, and their children, which is fo far intro 
duilory of a new law, but no fartherj fo that the right of admi- 
niilration is as it was before ; and therefore mufl: be granted to the 
next of kin of the father. This Court hath no power to grant a 
prohibition in fuch a cafe ; and if it (hould, it is the firlt which 
ever was granted of this kind, for it ought not to be determined 
here, but in an ecclefiaftical court, which hath r.n original jurif- 
diftion of this caufc, and the appeal is in proprio loco. 

To which Mr. Poelexfen anfwered, that the contrary was 
very plain, for here have been many prohibicions granted even upon 
* this very a£l j and the qucllion now before the Court is not 
concerning the manner of diilribution, but the right of admini- 
ilration, whether any intereft is vefted in the fon or not ? It is true, 
the eftate in law goes to the adminiftrator, but the intereft and 
right to fue for and to recover the eftate goes to the fon j fo that 
if he ihould die before he is in adlual peffeflion, his adminiftrator 
ihall have it to pay debts and to diftribute, &c. In the cafe of a 
will, if a man Ihould devife his cljate to his wife and children 
after debts and legacies paid, an intereft vefts in thofe children ; 
which doth not differ from the cafe at the bar; but in the one 
cafe the teftator nwkes the will, and in the other it is made by an 
of parliament. Some inconveniencics have been already 
mentioned if the law iliould be otherwife taken, but there be 
many more j for if no intereft (hould veft in the child till adlual 
diftribution, he could neither be trufted for his education or 
neceftaries whilft living, and nobody would bury him if he ihould 
happen to flie before the year and a day, for the funeral charges 
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Cafe 25* 

The demife of 
Charles the SC' 
cond, and the 
acceflion of 
James. 

S» C. Skin. 230. 


Hilary Term, 36. Car. 1. In B. R. 

would be loft (a). It will likewife occailon delays in admins 
ftrators to make diftrlbutionj in hopes of gain; neither ndll ait/ 
honeft man take an adminiftration upon himfelf, becaufe he can 
neither pay money fafely, or take a releafe; for if the infant die 
before diftribution it is void. 

But notwithftanding thefe reafons the Court gave judgment 
in Michaelmas *Term following, that^i canfultathn ftiould go, the 
Chief Juftice being abfcnt {b)» 


(a) Sec Jenkins Tucker, i. H. «* Tamsk q.v.'eri, for it feems^f 
BI. Rep- 90. " they proceed contrary to the ftatute 

(i) Sir B, Sbowtr hfi, the reafon of “ iSry ought to be prohibited.'* S.C 
three of the Judges was, becaufe had 2. Show. 486. See 1. Show. 25. 
a jurifdidion. To which he adds. 


MemorancKim. 

'T^HIS Term Kino Charles the Second demifed. He 
fickened upon Candlemas Day in the morning, being Monday 
the fecond day of February^ and died upon Friday the ftxth day of 
February^ 1684, in the thirty-fcventh year of his reign ; and at 
three o’clock in the afternoon of the hme day the Duke of Fork 
was proclaimed king. 


EASTER 



EASTER TERM, 

The Firft of James the Second, 

I N 

The King’s Bench, 

King’s Bench. Common Plbas. 

^/>Geo. JefFcries, Knt. Chief Juftice, Thomas Knu Chief Juflieiif 

Sir Fran, Wythens, Knt. ^ Sir Job Charlton« Knt, "j 

•?/> Rich. Holloway, ir»/. Sir Thomas Street,/Ta/. > J^ictie 

Sir Thomas Waleot, Knt, J Sir H. Beddingfeild, Knt,\ 

Exchec^er. 

William Montague, £f<i, Chif Baron^ 

Sir Edward Atkins, Knt, 1 

Sir Edward Nevil, Knt, > Barons, 

Chriftopher Milton, Efq, J 

Sir Robert Sawyer, Knt, Attorn^ General, 

Heneage Finch, Efq. Solieitor General. 


^ Rex agahijl Marfli and Others. 


•[66 J 
Cafe 26, 


J AMES MARSH, John W. and John L. were indifted if an affray hap- 
upon the coroner’s inqueft for the murder of R. D, at H. in pen between 
Kent i and upon tliis indi«^ent they were arraigned and tried /"*'«?*''* “•«* 
at thebar this Tcnn. ^ 7 Z^ 

The faft, upon the evidence, appeared to be, that the prifoners 
were cujlom-houje officers^ who, fufpe£ting that fome wool would on being twin 
be tranfported, went to the fea-fide in the night-time, where there knocked down, 
happened an affray, and the prifoner Marjh was twice knocked ***• 

down, and recovering himfclf fhot the deceafed. They were all ** ** 

acquitted of the murder. ^ 

3. Inft. 47* 

I. Hale, 449. K<dy. 60. s. Hawk. c. 85. f. jo. Cowp. 830. Dougl. aoy. 


VoL. IIL 


F 


Then 



Eafter Term, i. Jac. 2. In B. R. 


To into Then upon cotnplaint made, that Marjh only was found guitty 
an indiamcnt upon the coroner’s inqtie/i^ two of the faid jury were now fworn illf 
the nartiM of denofed, that they upon the coroner’s inqueft foun^ 

whom in truth the agamlt alone, which indictment was in ^ng- 

it was not found Ijjh'y but that one "J. D. who was then mayor of H. and who by 
is forgery. virtue cf that office was alfo coroner, toOfc tne i'ndi£fment, and told 
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S. t**. 31 Sjlk. 

I??. 

3. Inft. 72. 

8 . M'kd. i92> 
12. Mt'd 4.; 3 ’ 
Fit/u- 261. 
Str.i. 69. 
j. Kiwk. I’ tT'. 

» 77 ' 336 33 ^* 
a. l?ac. Abr. 
587. 

ja. Mod. C02 


the jury it inuft be turned into Latin, which was done, and he then 
iiifeited the names of the two other prifoners now at the bar. 

'W’hercupon the faiJ Mr. D. was now called, and be appearing 
tvas bound in a recognizance to anfwer this matter ; and tlie t<fb 
prifoners, who were acquitted, were likewife bound to profecute 
him ; and the jury-men w'cre ordered to put their affidavit in writ¬ 
ing:, and fvvear it in court. 

Cf* 

* An information was afterw.irds exhibited agalnfi/l/r. Z). which 
was tried at the bar in 'Jriiiity Term following, and he was found 
guilty; but having fpoke with the profecutor in the long vacation, 
he tvas only fined twenty nobles in Michaebnas Term, 


Cafe 27. Roberts agawji Pain. 

ROHIBITTON to the court of arches.—T he cafe was, 

. j Tne pliiiiitiff was prefented by the mayor and aldermen of 

<uit* "agntnft*^ a tt> the parifli-church of Chri/I-church in the laid city, and 

p-rfi.n for tak- tile dcRndaut libelled againft him, becaufe he was not twenty- 
infl; ordtrs a three years of age when made Deacon, nor twenty-four when he 
friejl under iht ^Mterod into the orders of a Prieji\ and theftatute 13. EU%. c. 12. 
*^***^0^" rei'iuircs that none fliallbemadc a miiiifter, or admitted to preach, 
under the being under that age. 


The Court will p 
flat giant a/»-o- ^ 


age 0: tv::ii:y- 
fewr. 

*. Vent. »27. 
a. Mod. ttS. 


7 'he rcafon now aJledgcd for a prohibition was, Becaufe this 
matter v/as triable at law, and not in the fpiritual court, becaufe, 
if true, a temporal lofs, viz. deprivation, might follow. 


l«tw. jo;o. Hut THE Court denied the prohibition, and compared this 
1^2 that of a diunkard or ill-liver, wht) arc ufually punilhed in 

Gih'bni lie. ^he cccleuaftical courts, though a temporal lofs may enfue; and 

3. 13 j«. Abr. if prohibitions fhould be granted in all cafes where deprivation is 

the confequence of the ciime, it would very much leflen the 
30. Mod. 'jSfi. pj-;,£}-;L-r (.f thofc courts. • 

Viirir. ifen. ^ 


Coinyns, 25. 3c 9. i , Ld. Ray. 810. 856. 991. *. Term Rep. 473. 


Cafe 2S. David Burglfs Cafe. 

If the'^fiiccr^cf PARISHIONERS of the parifli of St. Leonard n\ Pqfier* 

o, p j.-T.ai »;:ve J- gave this man (who had a wife and five children) five 
: « j swpsji rti'-n-y pQHpjji; money to remove into another parifti, upon couditiua 

returned in forty days he fhould repay the money. 
ifuifA pari/h lo wliicli l<e removes peimit him to rema’n tlierehe thereby gtlhcci 4 
cannot bs fent bdck.—247, i. Show. 12. C.iiih. 28. a. Lev. aa. 
8. .Med. 49. (.i, 233. 2^0.. 3:6. 

' /'■ H« 



Eafler Term, i. JaC. 2 . In 6. R* 

? e removed accordingly, and ftayed away by the fpace of forty Daviii 
ys. Burgh’i 

. . 

The parifh to which he removed obtained an order, upon an 
appeal, for his fettlement in the laft parifli, where he was lawfully 
an inhabitant. 

This order being removed into this court, and the matter ap¬ 
pearing thus upon ailidavits, they declared their opinion only 
npon the order to lemove, viz. that the maji had gained a fettle- 
iTMMit in tlic parifli to which he rcincveJ; for he being an inhabitant 
there for fo loiig time as w:rs required by law to make a fettle¬ 
ment (a)y and not diflurbed by the olHccjs, they were remifs in 
their dutyj and the Court would not help tlieir negligence. 


(a) By 13. te 14. CdK 2. c. 12. 
pPrfons coming to fettle m any paiiili 
in any tenement under the y.-ailv value 
of ten pound-!, may he rt-ti' ved by a 
jnrtice of peace, upon com-.-lamr of the 
patilh-officers, *a>ithin firty days aficr 
fuclt perfon lhall fo conic to fettie. Rut 
by 1. yac. i. c. 17. f. 3. the torty days 
continuance to make a (ettle.neni lhall be 
accounted from notice in ivr iiing deti vtred 
to ilte chutchiVarHcns or overfeers j and 
ky tile 3, If 'HI. fsf Marjfj c* ii. they 


lhall be reckoned from the publication of 
fucli notice in the church. And as no 
fads, however ilrong, can amount to a 
cor.ltruflive notice, no fuch ciandeRine 
fett!..mcnt can now be gained. See Rex 
w. Abbots l.angley, Foley, no. .Stra, 
83 V ; Rex V, Talbury, Foley, 123.; 
Rex V. Churtfey, 5. Mod. 45I-. 5 and 
Ml. I'onft’s Edition of Bott's Poor 
Laws, 1. vol. page 1x9. to 128. where 
all the cafes upon thb fubjeft are col« 
lei^ed. 


F 2 


trinity; 




l' TRINITY TERM, 

The Firft of James the Second, 

I N 

The King’s Bench. 

Sir George Jefferies, Knt, Chief JuJiice. 

Sir Francis Wythens, Knt. J 

5/V Richard Holloway, Knt* > Juftices, 

Sir Thomas Walcot, Knt, J 

Sir Robert Sawyer, Knt, Attorney General, 

Heneage Finch, Ffq, Solicitor General* 


* The King a^ahijl Dangerfield. 

T he defendant was convifted of publifhing a libel^ 
wherein he had accufed the king, when Duke ofTork^ 
that he had hired him to kill the late King Charlesj f^c. 
And on Friday June 20, 1685, he was brought to the bar, where 
he received this fcntence, viz. That he fhouid pay a fine of five 
hundred pounds; that he fhould (land twice in the pillory, and go 
about the Hall with a paper in his hat fignifyinghis crime j that on 
Thurfday next he ftiould be whipped.from Aldgate to Newgate^ 
and on Saturday following from Newgate to Tyburn', which fen- 
tcnce was executed accordingly. , 

As he was returning in a coach on Saturday from Tyburn, one 
Mr. Robert Frances, a barrifter of Gray's Inn, afked him in a 
jeering manner, whether he had run his heat that day ? He replied 
to him in fcurrilous words. Whereupon Afr. run him into 

the eye with a fmall cane which he had then in his hand, of which 
wound the faid Mr. Dangerfield died on the Monday following, 
Mr. Frances was indicted for this murder j and upon not guilty 
pleaded was tried at the Old Bailey, and found guilty, and 
executed at Tyburn on Friday July the 2\th, in tlie fame year. 

F 3 Mr, 
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Cafe 29. 

Punishment of 
Dangcrfitld tor 
a libel accuiing 
thepriticeofb*^m 
ing hired h<mu> 
IciU the king. 

See 4. State 
Friab, 166. 
681. and Em* 
lyn’a Preface, 

It is murder to 
kill a man for, 
ufing provoking 
words,although, 
he was conviA. 
ed, argl ondof 
executim fo 
another crinMu 

S. C. Append, 
to lo. Sum ■ 
Trials, pag« 

3f» 35* 
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Cafe 30. 

'A defamatory 
^writing expi ef¬ 
fing only part 
of a title, as 
MTheBifliops,” 
may, if from 
the nature of 
the /itel the 
meaning be 
Cleai, he applied 
by inHuendo to 
** the hifhopiiof 
Urglar-d'' 

S. C. Trent. 45. 
196- 265* 

S. C, to. State 
Tiials, App 37. 
*3. Mod. I ’,9. 
Ld. Ray- >-79. 
3. Bac. Abr. 

493 * 

3. Hawk. P. C. 
153 - 

Salk. 224. 

1 . Ld. Riiy. 
4Ji6. 870. 

3. Bac. Ahr. 

494. 

Ccwp< 176. 


Civfc 3 £ . 


Tiinity Term, i. Jac. 2. In B. R, 

Mr. Baxter’s Cafe. . ' 

TLTE was a non-conformift minifter, againfe whom an informa*. 

tion was exhibited for writing a book which he entitled, 
“ A Paraphrafe upon the New 'reftament.” 

TJv’ rriipc alledged againfl: him in the information was. That 
he iiittmiing to bring tne pn^teftant religion into contempt, 
and iikewife the hijbops (innuendo the bifhops of Englmuljy did 
publifli th? libel, in which was contained fuch words, &c, fetting 
forth the words. He was conv idled. 

Mr. Williams moved in arroft of judgnicnt,—F irst, That 
the words in the information and “ the hijh'/pi'’ therein nu-ntioricd 
wete mifapplied “ to the ptnteflant religion” and “ the hifhops of 
“ Eyit^JavJ" by fnrh iunnendoesj which could not fu]>port this 
chaige agiunft the d^'inidant. 

Secondly, That the dijiringas and hahens ccrp<ir,i were inter 
r')S it Rich.-\re1um Baxter, which could not be, bccaiife the 
infi'rrnation was exhibited in the name of THE Attorney 
General. 

But THE Court over-ruled thefe exceptions, and faid, that 
by the word “ hi/hops,” in this information, no other could be 
reafonabiy intended but the EngUj-t bifliops.” ' 

'I'he Court thereupon fined him five hundred pounds, and 
ordered him to give fecurity for his good behaviour for feveii 
years. 

Pro<5ler BurkT. 



iiceinnjo.it, . lodging, and a!! other things ncccjlarv, during fiieh a lime; and 
drirk,lod5;r)j, the breach was ns generrd as the covenant, •vi%, that he did not 
and all oti.pi- find him meat, think, 1'dging, ct alia ncerjaria. The plaintifl* 
thingbnectipiry, jnJ;,;tncnt hv .’"/V ; and a writ t'-f enquiry brcui'br* 

ed in the words w ere given agaimt tno defendant, 

of the co^ienaDt And ill a writ of error upon this judgment, the error affigned 
Ufufficiem. That the brench v.'as too general, and that entire damages 

were given, among.(l otlier things, for alia ncce^fariay and doth not 
fay for what; and a cafe was cited in the point in 7 'ririity '"’.rirt 
i 5 . ytre. I. where the judgment was icvciled for this very rca- 
Ibn (a), 

, Lev, 370 319. 4. Mod. 158 . Lutw. 329. i. Sh'-.w. 252. Cro. Jac. 202. 484, 

10. 1-5. 2.M'.d. 13S. 10. Mod. r 27. 443. 11. >Ld. 78. 133. 12. Mrd. 327, 40$^ 

329. 231. 4. Bac. Abr. 17. i. Ld. Ray. joA. r.6S. 1140. Uoinyns, 89. 376. 


S. C. 3. Lev. 
270. 

Yelv. 39. 

1. Sid. 30. 
Rax. ,4. 

Lev, 


Th* 


(a) AAel V. Mills, Crc. Jac. 436. 




Tlriaity Term, Jac. 2. In B. R* 

The Cou n sel, argued, lljat that which required in an P»oo*i», 

of covenant ia, that there may be fuch ti certainty, a* the 
defendant may plead a former recovery in bar if he be foed again j 
and therefore one need not be fo particular iti affigaing of the 
breach upon a covenant as ujMan a bond; for in a bond for per¬ 
formance of covenants, where there is a covenant to repair, if it 
be put in fuit, it is not fufficient to fay, that the houfo is out of 
repair, but you mull Ihcw how (a) •, but in a covenant it is enough 
to fay, that it was out of repair. * If, in this cafe, the plaintifi' * £ 70 3 
had Ihcwcd what neceflaries were not provided for him, it w'ould 
have made the record too long, and therefore it is fuiheient for 
him to fay, that the defendant did not find alia uccefjaria (A). 

The cafe of Jjiel v. Mills has fince been adjudged not to be law (t), 
for many contrary judgments have weakened the authority of it, 
v/z. I’hat the breach may be alligned as general as the covenant; 
as where a man covenanted that he had a lawful eilatc and right to 
let, &c. the breach alligned was, that he had no lawful eftate and 
right to let, &c. and doth not Ihew that the lellbr had not fuch 
right, or that he was evicted j yet it was held good. 

Ci’RiA. In a quantum meruit they formerly fet out the mat¬ 
ter at length, but now of late, in that action, in general words; and 
.alio in trover ai'.d converfion, pro diverfts aliis bonis hath been 
held good, which is as general as this cafe (d). There are many 
inltances where breaches have been generally affigned and held ill i 
that in Creke is fo, but the later opinions arc othervvife. 

The judgment was affirmed (c). 


(;i) I. I.c1. Ray. 107, and fee IIarman*s 
Cale, a, 176. 

{!:) Ki-dway, 85. 

(r) Cic. jac. 170. 304.. 367. I. Roll, 
Rep. 173. 3. Bulft. 3,. 2. Saund. 

373 « 

(</)Sce Radley V. Radge, i. Stra. 73S.} 
Bottoriiley h/. Hanifun, T. Stia. S09. 
3. L.d. Rjy. 1529. J Wliitow. Graham, 
I. Stta. R27.; siialmcr v. PaUency, 
l.nJ. Ray. 276.; Marbfield V. Maiih, 


a. Ld. Ray. S24. ; Thornton v. Bar¬ 
nard, 2, Ld. Ray. 991. ; Ki.x v. Mac- 
carty, 2. Ld. Ray. 1181.; Knight v. 
Baiker, 2. Ld. Ray. 1219. 1 r. Mud. 

66. ; Wiatt v, EiTjrgton, %. Ld. Ray. 
1410. ; Kemp w. Andrews, 12. Mod. 
3. i HcBbigravc v, Thompfon, 
i6r. 

(r) See Hughe, v. Richman, Cowp. 

125- 


Pye againjl Brereton. 


Cafe 32* 


A LEASE was made of tithes for three years, rendering rent 
at Michaelmas and Lady-day ; and an a«i.tion of debt was 
, brought for rent arrear for two years : upon nil dehet pleaded, the 
plaiiitiit had a vcrdi 6 t. 

It was now moved in arreft of judgment, that the declaration 
was too general, for the renc being rclcrved at two fcalts, the 
plaintifi ought to have ihewed at which of thofe feafis it was 
due. 


Debt on a laiSf 
for rent re(ferv«4 
at Micbailmm§^ 
and Lady.di^ 
muR ihew at V 
which fcaft thm 
year expired { 
bnt tl>e omiffioii 
is aidedby avem'; 
did, i 


Cm. Eliz, 262. 702. Cro.Jac.66S. i. Show. 9. x. Salk. 141. Ld. Ray. 8x9. 5. Cotn.DIf 

•* Pleader” (2. W. 14.J. aa.Mod. 8f. 10. Mod. 6p. 277.324. Dougl, 6S3. i. Term Rep. 144 

F 4 But 
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Trinity Term, i. Jac. a. In B. R. 

But the Counfel for the plaintiff faid, That it appears by the 
declaration, that two years of the three were expired j fo there k' 
but one to come, which makes it certain enough. ^ 

Curia. This is helped by die verdi^i but it had not been 
good upon a dmurrer% 


MICHAELMAS 



iMICHAELMAS TERM^ 

\ 

The Firfl: of James the Second, 

I N 

The King’s Bench, 

Sir Edward Herbert, Knt. Chief Juflice^ 

Sir Francis Wythens, Knt, 1 

Sir Richard Holloway, Knt. JuJlices, 

Sir Robert Wright, Knt. j 

Sir Robert Sawyer, Knt. Attorney General. 

Heneage Finch, ^fq. Solicitor General. 
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*' Memorandum. Cafe 33, 

I N Trinity Vacation laft died Sir Francis North, Death of L(ir4i 
Baron of Guildford-^ and Lord Keeper of the Great Seal 
of England^ at his houfe in Oxfordjhirey being a man of great sidn. *37. 
learning and temperance. ^ 


And Sir George Jefferies, Baron of Wem^ and Chief created 
Juftice of the King*s Bench^ had the Seals delivered to him at Lord Chancel- 
fVinfor^ and was thereupon made Lord High Chancellor of*®*^* 

England. 

« 

And Sir Edward Herbert, pne of the King’s Counfel, sir Edward 

fucceeded him in the place of Chief Juftice. Herbert made 

* ** Chief Juftice of 

King’s Bench. 


There died alfo this Vacation, Sir Thomas Walcot, one De«h of Afr, 
of the Juftices of the King's Bench^ and he was fucceeded by Sir 
Robert Wright, one of the Barons of the Exchequer, 


Sir 



Calc 34* 

To by of a « 
jyft!e$ 9f the 
ftact% that 
** He makes 
•* nfe of the 
** king’s com' 
•* mlflTion to 
•• worry men 
•« out of their 
•« eftates,” is 
aAionable. 

S. C. 2. Show. 

4^5- 

Poft. 163. 4. 
Cro. EliZ. 536 


Michaelmas Term, i. Jac. 2. In B. R. 

Sir John Newton and Others againft Stubbs, f 

ACTION ON THE CASE FOR WORDS.— ^Thc plaintiffs d(- 
dared, that they were yujikes of the Peace for the county of 
Glancejlcr^ dfj'r. and that the defendant fpake thefe fcahdalous 
words of them : “ %ir John Nevitou and Mr. Meredith make 
“ ufe of the king’s commiflion to worry men out of their eftates 
and that afterwards on the fame day they fpoke thefe w’ords: “ Sir 
“ John Newton and Mr. Meredith make ufe of the king’s com- 
milfion to worry me and Mr. Crefwick out of our eftates.” And 
afterwards thefe words were laid in Latin (without an anglice) 
“ ad tenor cm et rffeSinm fcquend* &c. There was a verdict for 
’ the plaintiiis, and entire damages, 

Co. 16. I. Rf'H, Ahf. 57. Cro. Car. 14. i. Mod. 22. Cro. Jac. 90. 143. 246. 

■ Yelv. 57. Hard. 5'71, Fort. 206. i.d. Ray. i3(i9. Stra. 617. jiOii. 

Slander laid in Mr, Trinda?. now moved in arreft of judgment. First, 
Litttn 11. g<'od, vvords in the declaration are laid in Latin, without an 

th*at*thrh«lpif 2nd without an averment that the hearers underllood 

tinderficod it, Latin. 

S. C. 2. Show. .^33, 1. Roll. Abr. 74. F»*. Cn>. Fii?. 476. S63. Hoh. 126. aCS. But now hy 

theflr>’ini; 2. CVp. ?. c. jb. and 6. (i;e. z. c. 14. i.11 law prccL-edings whatfoe^er ihaU be in tho 
Ingr.Jh anj hn^uaijc only, the na.mcs of wiita and other technical woids excepted. See 

a. Hawk. 341. 

* [ *72 ] 

Words muR be * StcoNDLV, It is not cxprefslv allcdgcd, that the defendant 
precifely laid, fpoke thofc very wf rdp, for, being laid ad tenorem ct cffclium fequen, 
and not “ to fornething may be omitted which in.iy alter the fenlc and rneaoing 
“ ‘•'If of them. 

iffefl follow- 

*• ing. * And for this very reafon judgment was flayed [a), though thb 

5 c. X, Show. Court held tiic words to be actionable. 

4.36. Cio. Eliz. S57. 572. 645. Silk. 66i. 8. Mod. 32S. 11. Mod. 84. 95. loe. 

12. Mod. 218. 2. Stra. 934. 


(rf) But S>t B. Sbr.zvert in repettIng 
this caU., fays, If, being afitr 

veidii?, »t w.is not well enough, and ilie 
I./ i ff-’i/un furpliifigf ; (or being Kve 
/ut/.t ft nd.tl'ija ad 

J juent. the (xec rendered it fufh. t. nily 
Certain, and the other words, Hiini^'dle, 
ought to have been rtjcdicd j hut had it 


been ^vteJam vtrbit adrffiflumJiquent, 
it had unilr.ubt.dly been ill. And fee 
the c.ifc of N' bbn v Dixie. Annatly's 
P.ep. ih.it only the fubilance or 
hya! ifii-i of the Wolds may be fetout. 
Si-d Sec ReX v, Horne, Cowp, 672,' 
to 689, 


Cafe 35* ’j'he King a^ainji Ayloff* and Others. 

’T'HFY were cutlawcd for high treafon, and on Tuefday the 
«^n do Ifot ‘7^^ ^^^Or.cber they were brought to the bar, and a rule 
•Airrcndift him- Court was intdc for their execution on Friday ft^Jlowing, 
felt within a yerr, purfuart to e. A: 6. /'./u-. 6. c. 11. he fliall he cxecuttd without cibei judgment 
'«r trial.—S. C, Trem. a. Aau, 42. 47. ic. Mod. iSS. 339. 3S0. 409, Sin. 530. S24. 


Th» 
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The Chtef Justice faid, that there was no hardfliip in this Th* Ktmt 
fjroceeding to a fi^ntence upon an outlawry, becaufe thofc male- 
fa£Vors who wilfully fly from juftice, add a new crime to their 
form^ offence, and therefore ought to have no benefit of the law; 
for though a man be guilty, yet if he put himfelf upon his trial, 
he may, by his fubmiflive behaviour and (how of repentance, in,- 
dine the king to mercy. In felonies, which are of a lower nature See a. Hawfr. 
than the crimes for which thefe perfons are attainted, flight even P.C.ch,49Xi4, 
for an hour is a forfeiture of the goods of the criminal; fo like- 
wife a challenge to three juries is a defiance to juftice; and if that 
be fo, then certainly flying from it is both defpifing the mercy 
of the king, and contemning the juftice of the nation. 

They were both executed on Friday the 30th of O£iober fol- 
Jowing. 


The King againji Colfon and Others. 

A N Information w'as exhibited againft the defendants, fl- 
ting forth, that the)^, with others, did riotoufly aftemble 
thenifiilves together, to divert a watercourfe, and that tliey fet up 
a bajik in a certain place, by which the water was hindered from 
running to an ancient mill in fo plentiful a manner as for¬ 
merly, See. 

Upon not guilty pleaded, it came to a trial; and the jury found 
that quoad facltonnn the defendants were guilty, and quoad 

rictum not guilty. 

*• Mr. Williams moved in arreft of judgment, becaufe that 
by this vcrdi*:t the ilcf.nuai]ts were acquitted of the charge in the 
information, which was the rict ; and as for the crciiling of the 
bank, an action on the cafe would lie. 

And the judgment wqs accordingly arrefled. 

5 tra. S73. I. lil. Rtp. aji. 350, 3. Burr. 1264. a. Saik. 594. But fee Rex 

Cowp. 325, 


Cafe 36. 

On an informa¬ 
tion for riotoufly 
diverting a ouam 
tercourje, a ver¬ 
dict finding tha 
defendant guilty 
of diverting a 
watercourfe,anfl 
not guilty of 
the riotf is 
repugnant and 
void. 

* [ 73 3 

s. Roll. Abr. 

69 S- 

Hob, 162. 

1. And. 4t. 
t'ro. Car. 497. 
V. Fieidhoule, 


Mafon iiga'hiji Beldham, 

Trituty Terntf l.Jactl. Roll 


Cafe 37. 


^T^HE plaint'It brings his aiftion ag.iinft the defendant, and fets 
forth, That in confideration that he would lufter the defen¬ 
dant to enjoy a houfc and three water mills, &c. he promifed to 
pay fo much yearly as they were reafonably worth j and avers that 
they were worth fo mucii. The defendant demurred. 

The queftion was. Whether this adtion would lie for rent ? 


An fifluoifjii 
wilt he on 
expi-tfs fiamiji 
to p^y fo much 
rent yeaiiy at 
tl’c hbufe and 
iMtIs enjoyid 
by the defendant 
fltruld i<e lea. 


fonably worth.—Poll. 149.240. i. Roll. Abr. 7. Cro. Jnc. 1:98. f f.8. Cro. tlir. 242. 7S6. 859. 
Cro. Car. 3.i3. Hob, 2S4, 3. Lev. 150 Hard. 1. Leon 43. 273. Skin. 238. 242. 

to. Mod. 2<). 86. 12. Mod. 314, j Ld. Ray. 663. 2. Ld. Ray, 1036. Sua. 763. yyfi. 

1089. X. loin Krp. 378. 


It 
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. MAfon It was argued for the defendant, that it would not lie, becaufe it 
a real contract. It is true, there is a cafe which feems to bi? 
otherwife j it is the cafe of jidton v. Symonds (<»), which was in 
confiduration that the plaintilF would demife to the defendant cer¬ 
tain lands, for three years, at the rent of twenty-five pounds oy the 
year, lie promifed to pay it; this was held to be a perfonal pro- 
nilfe, grounded upon a real contraft ; and by the opinion of three 
Judg-;.', the action did I.e, becaufe there v>^s an exprefs promife 
allcdgcd, which inuft aifo be proved » but Crok.e, JujHce^ was 
of a convrary opinion (^). 

Mr. PoLLEXFEN, contra. If a leafe be made for years, referv- 
ing a I'um in grofs for rent, and which is made certain by the 
It'JiV, in i'uch Cafe an adtion of debt will lie for th.e n nt in arrear; 
but if vviitre no fuin certain is rclei vcd, as in this cafe, a quantum, 
vicriut will lie; and no reaft.n can be given why a niUn may not 
have fuch an action for the rent of his land, as well as for his 
hcM-fc or chamber. 

And judgment was given for the plalntilF {c}. 


•[74] 

Cafe 38. 


Cro, Car. 414.. S. C. Jones, 
3«4. S. C. I. Roll. Abr. 8. 

Crok Jufiict, iloubtcd, btc.nu.fe 
lilt.e was ab.afs; mideHmla rtnt rclcived, 
h) wb.ch ih< perfenji cortracl Was de- 
turoincd. C:o. Car. 415. 

(r) .And new by u. GVo. 2. C. 19. 
I; fh .llbe lawful for bndhrds, when 
tbe asneriient is not by deed, to 
recover a reatonabg Gti -faclion foj the 
lands, terements, vr beieditam'nts, 
held or oc..upicd by the defendant. 


** in an a^hn on the taje, for the ufi ani 
occupation of wbai was fo held or 
erjoyed j and it in evidence on the 
tiial of fuch aiflion, any paid demlfe^ 
* or^ny agreemeiu (not being by deed) 
v^beitcn a cei tain rent was lefervcd, 
** lhall appear, the piaintilT in fucb 
a^ion (lull not, therefore, be nonfuited, 
“ but may make ufe thereof as an evi- 
** dence of the quantum of damages to bQ 
** recovered. 


• Anonymous. 


If aptrfin HERE was a libel in the fpiritual court for fcandalous words, 

proceed (or -I. u jg ^ bitch, a whorc, an old bawd.’* 

fla.'.der in the 

fpinhid cooit. And a prohiVition was now prayed by Mr. P< llexfen, be- 
words a^e of ‘hf words w crc adii'nablv atkw', and feme punith-. 

T^porallcirni^ fpiriti'1’1 ccui't; and therefore prayed that it might go 

s.ar.ce. apjohi- quceid thole words which wcfc actionable at law. 

ior'thtwhoite? The C.-fii-.t JiT-TicE granted it, becaufe the words were an 
entire fcntencc, i.n.i ij;{.k.cii ail together at the fame time, and there- 
a**RolhlAbr. ® proh.bition fliculd nt it would be a double vexation. 

,57. 1. Sid. 404. Godb. 63. Atn’r. 7. 2 b. t. sn^n., 235. ji. Mod, ira. 117, 
JO. Mod. 71. 385.440, 12. r.lot!. 30.241. 4. t’om. JJiit. 5:9, J. Ld. Ray. 103. 212, 236, 
yjj. 423. 44(»‘ S'"** ^ 37 ’ *• I'''* Stia. 187. 471. 545. ,555, 

4. i^iu. 823. 946. »IC0. Cowp. 434. 3. Ttiai l;cj>. 473. 


EASTER 



EASTER TERM, 


\ 

The Firft and Second of James the Second, 

I N 

The King’s Bench. 

Sir Edward Herbert, Knt. Chief JuJlice, 

Sir Francis Wythens, i&r/. 1 

Sir Richard Holloway, Knt.yjufices, 

Sir Robert Wright, Knt, j 

Sir Robert Sawyer, Knt. Attorney General. 

Heneage Finch, Efq. Solicitor General, 


* The Earl of Yarmouth agahijl Darrel. 

T he plaintiff brought an aftion on the cafe, fctting forth 
Letters patents of king Charles the Second-, by which the 
foie printing of blank writs, bonds, and indentures were 
granted to him, excepting fuch forms which belonged to the 
CUSTOM HOUSE, and which were formerly granted to Sir Roger 
VEjirange ; that this grant was to continue for the fpacc of thirty 
years; that the defendant had notice thereof; and that he had printed 
five hundred blank bonds ; which he laid to his damage of the fum 
of forty pounds. 

Upon not guilty pleaded, THE#JuRy found a fpecial verdict, 
the fubffance of which was, that the defendant was a ffationcr; 
and that the Company of Stationers for the fpace of forty years laft 
part, before the granting of thefe letters patents, had conftantly 
’ printed blank bonds ; and fo made a general coiiclufton. 

The only queftion was, Whether this patent vefted a foie in- 
tereft in the plaintiff, exclufive to all others ? 

Mr. Trinwar, the plaintiff", inilffed on theie points.-- 
First, That the king has a prerogative in printing, and may 
grant it exclufive to others. Secondly, That this prerogative 
fxtends to the cafe at the bar. That he has fuch a prerogative 

is 


*[ 7 il , 

Cafe 39* 

Letters patent 
granted by the 
king for the fills 
printing of 
bhnk writs, 
bonds, and in* 
dentures, ars 
void. 

Pod. ia6. 

2. Ro. Ab. zT^ 

1. Ro. Rep. 4. 

8. Co, 125. 

Hard. 5$. lolL, 
Comb. 5j, 

Skin. 361. !; 

2. Ro. Ab. ltd*.''; 
2. Roil. Rep. 

** 3 * 

1. Vern. jte, ^ 
a 7 S- 

10. Mod. 107. 

2. Atk. 4S4* 

I. Hank. P.C,' 
♦7«. 

3. Ba. Ab. 627. 
Gil.K. R, 213., 
to. Mod, 105. ' 

* 3 *' 
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The EakIt or 
Yarmouth 

Darrci.. 


». Vtrn. 945. 
S44. 

3. Ld. Ray. 
ftl4> 

3. Peer. Wins. 
33* 


[ 77 ] 


is confirmed by conftant ufage, for fuch grants have been madffi 
by the kings of England ever flnce printing was invented; but to 
inftance in a few, viz. * the patent for printing of law hois was 
granted to one Alore on the igth day of yanuary^ in the fd^*enth 
year of king James the Firji j and when that patent was expired, 
another was granted to and others, on the 15th day of 

Novemher.^ in the twelfth year of king Charles the Second (z?)* 
In 23. Eiiz. a patent was granted to the Company of Stationers for 
the Iblc printing of pfalm-books and pfalters for the fpace of thirty 
years. And oit the 8th of Augujl-^ 31. Eliz. the like patent was 
granted to Chrijiapbcr Barker for life. Another pa tent to the Oom^ 
panyof iSVffriw/rrjf for printing of CordcriuSf fsV. Thefc, and many 
more of the like nature, Ihew what the confiant ufage hath been. 
Now the rtatute of Monopolies 21. Jac^ i.c. 3. doth not reach to this 
cafe, bccaufe of the provifo therein to exempt all fuch grants of 
folc printing j and by the ftatiite 14. Car. 2. c. 33. (A) regulating 
the prefs, it is cnadted, “ That no perfon fhall print any copy 
“ which any other hath or fhall be granted to him by letters 
“ patents, and whereof he hath the foie right and privilege to 
** print.” And upon the breaches of thefc Hatutes fevcral judg¬ 
ments have been given. In the cafe of Streater v. Roper \c) in, 
this court, it is true the judgment was againft the plaintiff; but 
upon a writ of error brought in parliament that judgment was 
reverfed. The fame Term there was a judgment given upon a 
fpecial verdidl in the common pleas for tire plaintiffs, who were 
"The Company of Stationers v. Seymour (</), for printing of alma^ 
Slacks. And they obtained the like judgment againft Wright^ for 
printing of pfalters pfahn-hooks (ej. Now to apply this to 
the principal cafe; it is to be confidcred, that the books for 
which the foie printing was fo claimed w'crc of a public nature 
and importance, relating to the good and benefit of tlic fubjedfs } 
and fo likewife are blank honds^ for there may be falfc and vicious 
imprcHions, to the ruin and dcftrudlion of many innocent people. 
And as a further argument that the king hath this prerogative, it 
is likewife to be confidered, that where no individual perfon can 
claim a property in a thing, there the king hath a right vefted in 
him by law ; and it cannot be pretended that any particular perfon 
hath a right to print thofe bonds ; therefore the finding that fuch 
were printed by THE gompany for above forty years is immaterial 3 
bccaufe there wring :ui inherent prerogative in the king, whenever 
he exwits it all other perfons arc bound up who were at liberty 
before. '1 o prove which, the judgment in the cafe of the 
Ea/l India Company is exprefs in point; for before that patent 
tile fubjtft had liberty to trade to thofe places prohibited by that 


(a) S«* thee cafe of Srre^trr v, Roper, 
4. P<9C. Abr. 209- Skin. 23/;. z. Show. 
4fo. 4. Burr. 9316. 

(i) This a£l, after fcveral conti- 
roanies. expired in the year ] C94. 

(f) Michaelmas Term, 14. Car. 9. 
Roll 237. 


(d) Hilary Term, 35. Cat. 9. in B< R« 
Roll 99. I. Mod. 256. 

(<) 1. Mod. 2^6. 2. Show. 96oii 

1. Vern. lao. See the cafe of Badtec 
V. the Univcifity of Cambridge, i.Bnrn’a 
Ecc. Law, title, College,” 1. Vern. 
275. See alfo Lucas, J05. s. Clum. 
Cafes, 7S, 
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grant j but afterwards they were reftrained by that grant. Nel- Tihi EA«t «» 
th'er is tliis in the nature of a mondpoly ; it is not like that of the YARMowtn 
.foie grant of making cards, which hath been adjudged void («), dThTm. 
and with wrcat reafon, becaufe that grant reached to prohibit a 
whole trade, and therefore differs from this cafe ; for the defen¬ 
dant may print other inff ruments or books, and execcife his trade 
in fomc other lawful and profitable commodities ; and fo might See the cafe oft 
the merchants in the cafe of the Eaji India Company, for they 
were rctfrained by the patent as to particular places, but might ’cilb.** 
trade to any other part of the world. Neither will the fubjefls e^. Rep. *13. 
in 'general receive any prejudice by this or fuch like grants; for 
if the patentees make ill ufe of their privileges, though it cannot * 5 *^ 

be properly called an office, yet it is a trult, and a Jcire facias 354 * 
will lie to repeal their grants. 

It was argued by the counfcl for the defendant, that the verdift 
having found that the Company of Stationers had ufed to print thofe 
bonds for above forty years before the making of this grant, the 
queftion will be. Whether they are now divefted of a right fo long 
enjoyed? And as to that, it is not anew thing to objedf, that 
notvvithftanding fuch grants, yet other perfons have infilled on a 
right to print, and have printed accordingly. Xhus the foie print¬ 
ing of law hooks was granted to one Atkyns, yet the reports of 
Jones, JuJiice, and of my Lord Chief Justice Vaughaji . 
were printed without the diredtion of the patentees (A). Printings 
as it is a manual occupation, makes no alteration in this cafe, for 
the king hath as great a prerogative in writing any thing that is 
of a public nature, as he hath in printing of it. Now confidering 
printing as an art exclufive from the thing printed, this patent is ^ 
not good: for if a man invent a new art, and another fhould 
learn it before the inventor can obtain a patent, if afterwards 
granted it is void, 'I'hen confider it in relation to the thing 
printed, which in this cafe are blank-bonds ; it is not a new in¬ 
vention, bccaufe the Company of Stationers have printed fuch 
above forty years, and for that realbn this patent is void; for where 
the invention is not new, there trade (hall not be reftrained (r). 

« No man can receive any prejudice by the printing of fuch bonds, * [ 78 ^ 
for they are of no ufe till filled up; it is only a bare manuiadlure of 
■ fetting of fo many letters together j but filling up the blanks makes 
them of another nature. Grants of ^things of Icfs moment have »• 
been adjudged monopolies j as a patent for the foie making of all 
bills, pleas, and briefs in the Council of York j for by the fame 
jreafon a like patent might be granted to make all declarations in 
the courts of Westminster-Hall. 

Curia. The king hath a prerogative to grant the foie printing to 
a particular perfon (d). All the cafes cited for the plamtift do not 
reach the realbn of this cafe; for tliere is a difference between things 
of a public ufe and thole wiiich arc public in their nature : even 

(e) T. Roll. 4. It. Co. 53. 

Sec 4. Eurr. 23S3, 23S4. 

mimaneicks 


(jr) It, Co. 84. 
Carter, 89, 


r 
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Tub Barb «r almanacks have been ufcd to ill purpoies, as to foretel futuretevents f 
Yab Mf^ra ygj tjjgy ajg public ufe to (hew the fcafts feft s of the'churdb 

Sabbbw The Court inclined that the patent was not good (a). 

(«) It was refolved in the Cafi; of Sir pL 4. See alfo the cafe of Moonfon V* 
Robert Fladd, that a patent for the folo Lyfter, W. Jones* 231. 3* Bae. Abr« 
printing of wills and inventories in the 627. Townfend’s Coileflion of Pro* 
prerogative court is void, becaufc it is ceedings in Parliament, 244, B45* 

>0 rellraint of trade. 2. KolL Abr. a 14* 


Cafe 40. Jackfon againft Warren. 

nii/iringat A MOTION was made in arreft of judgment. For that 
cflnit or miftake a\. ^hen the allizcs were to be held, and the place where^ 
ewT were left out of the dijlringas j and fo a mif-trial. 

the affizes were r|.jj£ CouRT were of another opinion; for if there had been 

dijiringas^ the trial had been good ; becaufe the jurata is the 
BotL. warrant to try the caufe, which was right. 

1. Roil. Rep. And therefore the dljiringas was ordered to be amended by the 

ao*» roll. 

Cro. Jac. 162. 

2. S3lk.48. Stra. 136. x. Com.Dig. 315. xo. Mod. 88. is. Mod. 107. 274. 1. Ld. Ray* 

95. 511. 2. Ld. Ray. 1144. X. Bac. Abr. xoo. 3. Bac. Abr. 275. Cowp. 407. 425. 

j.Term Rep. 783. See 14. Edvi, 3.C. 6. 9. Htn, 5. c, 4. 8. Hfn. 6. c. xa. it.Etix. c. 14. 

4. Se 5. ^nn. c. 16. 


Cafe 41. 


TIic King againft Sparks. 


An tndidlment 
lies at fedlons 
on i.Eli%. c. 2. 
and 13. Sc 14. 
Car, 2. c. 4. fur 
viing other 
prayers inflead 
of the common 


TT is enacted by the ftatute of i. Eli%. c. 2. “ That every mi“ 
“ niiler {hall ufe the church fervice in fuch form as is men- 
“ tioned in the book of common prayer, and if he lhall be con • 
“ vi(Stcd of ufing any other form, he fhall forfeit one whole year’s 
** profit of all his ipiritual promotions, and fufFer {ix months im- 
“ prifonment.” 


prayers; but it by ^he {iatutc 13. &. 14. Car. 2. c, 4. f. 17. “ All mini- 

tbey w«e* ufed public prayers, in fuch order and form as is 

i^eaJ of the “ mentioned in the common prayer book, with fuch altera- 
prayers enjoin- tions as have been made therein by the convocation then iitr 
“ ting (a).** 

* f 79 ] * The defendant was indiSled at the quarter feffions in Devon^ 

S. C. 2. Show I"'" ufmg alius preces in the church, ct alio mode than men- 

tioned in the laid book ; and concludes contra formatn Jlatuti: he 

2. Roll. Abr. was found guilty, and fined one hundred marks 3 and a writ.of 

**»■ error brought, 

Poph. .59. ® 

t. .Mod. 63. 179. 10. Mod. I2Z. 337 3^8. 364. 409. 12. Mod. X04. 165. 239,398.446. jos. 

♦a 4 * 1* Hawk. P. C. 14, I. Ld. Kay. 347. 682. 2. Ld. Ray. 1039. Cowp. 524. 


(a) But liM the Toleration Afi, z. Will. Sst Mary, c. 18, f* 8. 

Mr, 
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Ma. PotLEXFEN and Mr. Shower argued pr tht T«» Ki»c 

[n'error, that this indidlmcnt was not warranted by any law; and 
Jthe verdidfc (hall not help in the cafe of an indii^ment, for all -***f** 
the ftatutes of jeofails have left them as they were before. Now ** q 

the ia^) as it is laid in this indi^ment, may be no olFenCe, be- * 

taufe to ufe prayers alio mode than enjoined by the book of com- 119. at). t«(* 
mon prayer, may be upon an extraordinary occafion, and fo no Detji;. tn* 
crimei But if this ihould not be allowed, the juftices of peace 
have not power in their feffions to enquire into this matter (a) % 
and if they had power, they Could not give fuch a judgment, be- 
caufe the puniihment is directed by the Itatute. 

The whole Court were of this opinion. 

m 

The Chief Justice faid, that the ftatute of the 23. EUz. 

C. I. could have no influence upon this cafe, becaufeanother form Is 
now enjoined by later ftatutes; but admitted that offences againif 
that ftatute were inquirable by the juftices.—The indiftment 
ought to have alledged that die defendant ufed other forms and 
prayers inftead of thofe enjoined, which were neglected by him ; 
for otherwife every parfon may be indi£ted that ufes prayers be¬ 
fore his fermoni other than fuch which are Required by the book 
of common prayer. 

(d) See Bex «. James, i. Stra. s. Salk*68o« 


Clerk againft Hoikins. 


C afe 42. 


t*^EBT UPOH A BONO for the performance of covenants in cer- On a covenant 
tain Articles ofagreement} in which it was recited, WHEREAS procara 

the now defendant had found out a myftery in colouring ftufts, l^l^defenSiu 
and had entered into a partnerfhip with the plaintiff for the term pi^ad that he 
of feven years, he did thereupon covenant widi him, that he would did not procore 
not procure any pCrfon to obtain letters patents within that term the^ and the 
toexercife that myftery alone. The defendant pleaded, that he did P’®******^ 
not procure any perfon to obtain letters patents^ Cifr. * The plain- ^ 
tiff' replied; and affigned for breach, dhat the defendant did within them,tiwrefia. 
that term procure Tetters patents for another perfon to ufe this cation molt 
myftery alone^ for a certain time. Et hoc petit quod inqutratur «> **• 

•per patriam. And a demurrer to the r^ication. euHtry. 

Thefe exceptions were taken i * ^ C ^ 1 ' 

First, That the plaintiff hath not fet forth what term is con*^ Ydv.^i%. 
tuned in the letters patents, Cro. Jac. if. 

Sbcohdly, That he had pleaded both r/rerrf and together; carth. is?* 

for the procuring is the fa^ and the letters patents are the record', a. Saonfi. 53^, 
and then he oug^t not to have concluded to the country, preut Lutw. 101.50! 
fofit tn ruerim. 

Com. Wf. ** Pteader** (E. 3a.). i. Eorr. 1317. Cowp. 575. Ooogt. fsf. 

Rap. 1140. s. Bon. 77a, }. Barr. 17S5. a. j«rm Rep. 439. 

Voju m. G To 



CtCitK 

againft 

Itw»Kl»<S. 


t. Mod. 173. 
376. 346- 
lO. Mod. I97. 
304. 

jz. Mod. 101. 
a. Stra. 735. 
1177. 
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To which it was anfwercd, that the plaintiff was a ftranffCfjjttt 
thf term contained in the letters patents^ and therefore could not 
poilibly fliew it} but if he hath aifigncd a full breach, it is well 
enougL 

Then as to the other exception, viz. the pleading of the letters, 
patents here is not matter of record ; here is a plain negative and 
affirmative upon which the iffue is joined, and therefore ought to 
conclude, et hoc petit., 

Curia. There is a covenant that the defendant (hall not pro¬ 
cure letters patents to hinder the plaintiff within the feven years 
of the partnerffiip: now this muft be the matter upon which the 
♦ breach arifeth, and not the letters patents ; fo that it had been very 

improper to conclude prout patet per recordum. 

Judgment for the plaintiffi 

Cafe 43. The King againjt Hctherfal. 

Defea of /or* DEFENDANT was fclo de Jr, and the coroner’s inquefl: 

in coroner’s in- ^ found him a lunatic. 
qoifition Is 
amendable. 

Poft. ICX.Z38. 

I. Sid. zzs. 

*59- 

Tho Court will But THE CouRT told him, that if he could produce an affida- 
grant a tnehus the jury did not go according to their evidence, or of any 

nui^aviour in proceedings of the coroner, then they would grant it. 

tlw/arjror tarontr. Poft. Z38.—1. Vent. i8z. x. Jones, 198. Garth. 71. z. Lev. 141. ijj. 
1. Salk. 90. Stra. 1097. j. Hawk. P. C. 104. z. Hawk. P. C. 88. i. Bac. Abr. 496. 
ax. Mod. 496. 

Year of the king But it was afterwards quaihed, becaufc they had omitted the 
muft be in co- 

roHsr s ® 

Stra. z6i« 

81] 

' Cafe 44. 


Mr. Jones now moved for a melius inquirendum. 

But it was denied, bccaufe there was no defeat in the inqui- 
fition. 


* Friend agahift Bouchier, 
Trinity Term, 34. Car. 2. Roll 920. 


If a teftator de- TJ'JECTMKNT upon the demife of Henry yoneSi of certain 
vife lands to lands in Hampjlnre. 

for life I With 

remainder to his firft fon and the heirs of his bodf ; and for default nf fuch IITue, to B. and tht 
licirsof hit body, with feveral reiria'ndert over ; and in deiauU of fuch iflue, to C. and hit heirs) 
with A MkMOKANDUM declaring, that hit will and meaning is, that . 4 , fliaU not atirn the lands 
from Che heirt male of hit body, hue that upon default of fuch iffue they (hall remain to B. and tht 
Ihdrt male of his body ; hit deciaratioa in tlie rntmorandum does not relirain the prior words of the 
«.£// $ and therefore the ion of j 4 . (hall take the eftate in tail general.—S. C. 1. £q. Abr. 184* 

S. C. Skip, S40. S. C. Pirflex. 657. S. C. a. Show. 405. Dyer, 171. Moor, 13. x. Leap. 69^ 
S* ],epf|u 115. 4. Mod. 318. I. Salk. iz6. %. Vern. 450. 1. Vent. 230. 2. Bac* 

So, 6t|i 9. Mod. 148. X07. 10. Mod, >181. 376. 40X. 5x3.. sx. Mod. 5X. 144. X78. Ib 3« 
ynk. i6t. K. Ld. Ray. X04. Z09. 56S. z. Ld. Ray. 873. 1440.1561. Stra. 804.850.-ilz5. 
*%» Pier. Wmt. *’54. 42. 142. 290. 631. z. Peer. Wms. 341. 371. 3. Peer. Wtna, 178, 
' 4 Mst T. T. 3, 21'. Gilb. E. R. 39. 67. ii6. Coniyns, 8a. 372. 542, Cowp. 324. 410, 

, Tcm Rep. ^ 4. Term Rep. 605, 
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• The Jury found this fpecial verdift following, vtz. That 
William Holms was feifed in fee of the lands in queftion, and by . 

“hi^aft will, dated in the year 1633, devifed it to Dorothy Hop- 
kii^or life ; remainder to her firft fon, and to the heirs of the 
body of fuch firft fon, &c. and for default of fuch iffue to his 
Coufin William^ with feveral remainders over j and in default of fuch 
iffue to Jnve Jones^ and to her heirs (who was the leflbr of the 
plaintiff) : that before the fealing and publifhing of this will, he 
made this memorandum, viz. “ Memorandum, that my will and 
“ meaning is, that Dorothy Hopkins fhall not alien or fell the lands 
“ given to her, from the heirs male of her body lawfully to bebe- 
« gotten, but to remain, upon default of fuch iffue, to William and 

the heirs males of his body to be begotten, according to the 
“ true intent and meaning of this my will.” Dorothy Hopkins 
had iffue Richard., who had iffue Henry, who had ifiue a daugh¬ 
ter, now the defendant. 

The queftion was. Whether the fon of Dorothy did take an 
eftate tail by this will, to him and to the heirs of his body in ge¬ 
neral, or an eftate in tail male ? 

This cafe was argued in Michaelmas Term in the tbirty-lixth 
year of Charles the Second, and in the fame Term a year after¬ 
wards, by counfcl on both ftdes. 

Thofe who argued for the plaintiff held, that the fon had an 
eftate in tail male ; and this feems plain by the intention of the 
teftator, that if Dorothy had iffue daughters they fhould have no 
benefit, for no provifion is made ft>r any fuch by the will; and 
therefore the daughter of her fon can have no eftate, who is more 
remote to the teftator. This is like the cafe of conveyances, 
wherein the habendum explains the generality of the precedent 
words j as if lands be given to hufband and wife, and to their 
heirs, habendum to them and the heirs of their bodies, remainder 
to them and the furvivor, to hold of the chief lord, with war¬ 
ranty to them and their heirs; this is an eftate tail, with a fee 
expectant («). So it is here, though the firft words in the wi# 
extend to heirs, which is general; yet in the memorandum it is 
particular to heirs males, and the words “ heirs” and « iffues” 
are of the fame fignification in a will. 

• On the part of the defendant: The memorandum is a confir¬ 
mation of the will, and the conftru£tion which has been made 
of it is not only inconfiftent with the rules of law, but contrary 
to the intent of the teftator, and againft the exprefs words of his * 99 * 
will. Cafes upon wills are different from thofe which arife upon Wtsuh 
deeds, becaufe, in conveyances, fubfequent words may be explana- 85.*97, . 
tory of the former; but in wills the firft words of the teftator do 
ufually guide thofe which follow : as if land be devifed for life, 

^jemainder to F. and the heirs males of his body, and if it happen 

(«) Tunuon v. Coofier, Cto. Jac. 476. S.C. Poph. 138. See alfo Aifife, 

pi. 14. 

G 2 that 
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that he die without heirs, not laying “ males,” Ae remainder 
aiain/i . jjjjg ^neral tail, but an eftata 

Bqucmiem.. male, therefore the daughter of could not inherit ‘ 

Now to conftrue this to be an eilate in tail male, doth not only alter 
the eftate of the fons of Dorothy^ but of the ilTue of H^illi(An^ and 
nothing is mentioned in this mtmorandum of the limitation over to 
Anne 'Jones ; fo that the whole will is altered by it. But this me^ 
snorandum cannot enlarge the eftate of Dorothy^ becaufe it is in- 
confiftent with the intention of the teftator, who gave her only 
an eftate for life by the will; but if Ae Aould have an eftate tail, 
Ae might by fine and recovery bar it, and fo alien it, contrary to 
his exprefs words. Belides, Aere is no eftate limited to Dorothy 
by this memorandum^ and (he having an exprefs eftate for life 
devifed to her by the will, it Aall never be enlarged by fuch 
doubtful words which follow} as where a man had a hunAed 
acres of land called by a particular name, and ufually occupied 
with a houfe, which houfe he let to S. with forty acres parcel of 
that land, and then devifed the houfe and all the lands called by Aat 
particular name, Uc, to his wife; it was adjudged that Ae Aould only 
have the houfe and the forty acres, and that the devife Aall not b» 
extended by implication to the other fixty acres f’h). So Aat, to 
make the defign of this «;/// and memorandum to be conflftent, 
Ae latter words muft be conftrued only to illuftrate the meaning 
of the teftator in the former paragraph of the will, and muft be 
taken as a farther declaration of his intention, viz. that Ae heirs 
males mentioned in the memorandum^ is only a defeription of Ae 
perfbns named in the will. The law doth ufually regard the in¬ 
tention of the teftator, and will not imply any contradidHons in 
his bequefts. 

[ 83 ] * The Court was of opinion that it was a plain cafe; for in 

the limitation it is clear that it is a general tail; and it doA not 
follow that the teftator did not defign any Aing for his grand¬ 
daughters, becaufe no provifion was made for daughters: Ar where 
an eftate is entailed upon the heirs of a man's body, if he hath a 
fon and a daughter, and the fon haA ifTue a daughter, Ae eftate 
%ill go to her, and not to Ae aUnt. Now Ais ihemorandum 
doth not make any alteration in Ae limitation, becaufe it diredls 
that Ae eftate Aall go according to the true intent and meaning 
of the will, and is raAer Ijke a provifo Aan an habendum in a 
deed. 

And therefore judgment was given accordingly for Ae defendant. 

(«) Dyer, 171. a. t.An 4 er. 8. GoMIb. i6. Moor,593. 

(I) t. Lean. %% 6 . Mp«r, 593. 
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* Hicks againft Gore. 

O N Tuefday the feventeenth day of November there was a 
trial at the bar by a Somerfetjhire Jury^ in EJECT¬ 
MENT. 

The cafe was thus: The plaintiff* claimed the lands by virtue of 
the ftatute of 4. & 5. Philip iS Mary, c. 8. by which it is enaded, 
** That it ihall not be lawful for any peribn to take away any 
“ maid or woman-child unmarried, and within the age of iixteen 
« years, from the parents or guardian in focage; and that if any 
woman-child or maiden, being above the age of twelve years, 
and under the age of fixteen, do^at any time affent or agree to 
“ fuch perfon that ihall make any contra<^ of matrimony (con- 
“ trary to the form of the aft), that then the next of kin of fuch 
" woman-child or maid, to whom the inheritance fhould defeend, 
.« return, or come after the deceafe of the fame woman-child or 
« maid, (hall from the time of fuch affent and agreement have, 
" hold, and enjoy all fuch lands, tenements, and hereditaments, 
** as the £ud woman-child or maid had in poffeffion, reverffon, 
“ or remainder, at the time of fuch alTent and agreement, during 
the life of fuch perfon that (hall fo contraft matrimony, am 

W 5. Fhil, (sf Mary, c. S. Poft. i6g.—i. Lev. S57. a. Lev. 179. i. Sid. 
j. Mod. sal. s. Sirs. 116s. 3. Bac* Abr. 578. i. Hawk. P. C. >73. 

G 3 «* ato 
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Cafe 45. 

A metber placet 
her daughter, an 
heirefs, under 
the care of a la¬ 
dy, to prevent 
her bt^ng rua 
away with; tiSs 
lady,coUufivc^, 
marriea the gM 
to her own fon, 
while ihe waa 
under Bxceca 
years of afV.f 
yet if fuch 
riage bewjthesHf 
inticemenc, 
openly, ia. « 
parilh - chnrG|i|| 
within caopnl^ 
cal hours, md 
by a regi^ 
dcrgyinaA,it|i 
not withia idd 
pendtivs hf i 
387. CtOtCli 
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** after the deceafe of fuch perfon fo contrafting matrimony, tha^ 

then the laid land, $cc, ftiall defeend, revert, remain, and come 
“ to fuch perfon or perfons as they Ihould have done in cafe thi^ 
“ aft had never beer made, other than him only that fo 
“ contraft matrimony.” 

Benjamin Tibhotb^ being feifed in fee of the lands in queftion, 
to the value of feven hundred pounds per annum., had iffue a fon. 
and four daughters; the fon had ilTue Ruth his only daughter, who 
was married to the defendant Gore ; her father died in the * time 
of her grandfather, and her mother, fearing that this daughter mighf 
be ftolen from her, applies hcrfclf to my Lady Gore., and entreats 
her to take this daughter into her houfe, which fhe did accord¬ 
ingly. My lady had a fon then in France j fhe fent for him, and 
married him to this Ruth, fhe being then under the age of fixteen 
years, without the confent of her mother, who was her guardian. 

The queftion was. Whether this was a forfeiture of her eftate 
during life f 

The Chief Justice faid, that the ftatute was made to pre¬ 
vent children from being feduced from their parents or guardians 
by flattering or enticing words, promifes, or gifts, and married in 
& fecret way to their disparagement; but that no fuch thing ap«, 
peared in this cafe, for Dr. Hafcard proved the marriage to be at 
St. Clement's Cburqh, in a canonical hour; that many people 
were prefent i and that the church-doors were open whilil he mar¬ 
ried them. 


perfon who i« jj- proved at the trial that the mother had made a bargain 
fair*on*iAe™* ieffor of the plaintiff, that in cafe he recovered fhe fhould 

event ofa caufe ® thoufand pounds, and the thirds of the eftate j and therefore 
cannot be a wit* fhe was not admitted to be a witnefs. 

. 168. The plaintiff coujd not prove any-thing to make a forfeiture j 

-1 j ' and therefore was nonfuited. 

ITS. Mod. 372. 

*• ®S' 9 *' 5 *^ 7 ' 73 °* 74 +' 1353. J 4 ir. 

Veni. 463. 47». 637. 700. 8. Mud. 60. to. Mod. 1 i;o. ii;3. Fitzij. 80. Cotnyns, 90. 

ij. Peer. Wms. 288. 596. 3. Peer. Wins. i8r. rSS. 413. 1. Stra. 34. loi. 445. 506. Sja. 

..'f« Stra. 828. 833. 1148. 1253. Sec the cafes, Bent v. Baker, 3. Term Rep. zj. ; and Bell v. 
^ifamood, 3. Term Rep. 308. 


W^'^lOafe 46. 

h>*h*h»Sior. 


Anonymous. 


ftatute of 21. yac, i. c. 23. it is enafted, “ That no 
ST'an itiftrtor ^ remove a fuit out of an inferior court fhall be obeyed, 

jfmt, “ unlefs it be delivered to the ftewaid of the fame court before * 
sr H'tbe Judge ifllie or demurrer joined, fo as the iffue or demurrer be not 
an i$ttr M j^ned within fix weeks qext after the arreft or appearance of 
—a^in rte ^ ffip defendant.” Provided always, “ that this aft fhall exi 
only to fuch courts of record in cities, liberties, town^ 
gufor cor|fbrate, and elfewhere, and for fo long time only as thefe is ^ 

kpttwCra. Car. 79. Prec. Chan. 546. Fitzg. 154. 2. Vern. 484 10. Mod. 127. 

, , 7. >• Stdi. <67. 639. I. Ld. Ray. 346. 556. z. Ld. Ray. 766. 836. 1. PWa. 
Ipils 476. 4. Con. Pig. ** U^eas Corpus" (G. a,). Tidd's PraA. 1^7. 
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**’ or ihall be an Utttr Barrtfter of three years ilandine at the bar AHo»T*«o*g4. 
“ *of one of the four inns of court, that is or ihall be fteward, 

Jcc. of the fame inferior court.” 


In^i 


Iii^is cafe ilTue was joined j and the fteward refuted to allow 
the habeas corpus j and the caufe was tried, but not before an 
Utter Barrijler (a)^ as is diredled by the ilatute. 

URiA. The fteward ought to return the habeas corpus (b) i 
and they having proceeded to try the caufe, no Utter Bars‘ijier 
being fteward, let an attachment go. 

(«) See Cro. Car. 79. Carth 69. 
and the cafe of f airJey v. Mac Connel, 
y. Burr. 514. 


(i) I. Mod, 
2. Cromp. Pradl. 
178. 


i 05 ‘ 

419. 


Carth. 59. 
TWd'* Praft. 


* Claxton againjl Swift. 

Hilary 7 ermf I. Jac. 2. Roll I l6j. 
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Cafe 47. 


PLAINTIFF, being a merchant, brought anaftion upon a^^ ihvindofat oi 
bill of exchange, fetting forth the cultom of merchants, &c. 
and that Loiulon and JVorceJUr were ancient cities, and that there 


:eJUi wiciv 

was a cuftoni amongft merchants, that if any perfon living in coveragainftthe 
Worcejier draw a bill upon anotlier in London., and if this bill be drawer, but do 
accepted and indorfed, the firft indorfer is liable to the payment: 

'Fhat one Hughes drew a bill of a bundled pounds upon Mr. rew”er°*cannot 
Pardee., payable to the defendant or order. Mr. Swift indorfed be pLaded 
this bill to Allen or order, and Allen indorfed it to Claxton. The ior to afecond 
money not being paid, Claxton brings his adfion againft Hughes^ aflion on the 
and recovers, but did not take out execution. Afterwards hefued 
Mr. Swft, who was the firft indorfer j and he pleads the firft fgjf 
recovery againft Hughes in bar to this aeffion, and avers that it frfi indorfer j 
was for the lame bill, and that they were the fame parties. To »or although the, 
this pica the plaintiff demurred, and the defendant joined in the has r«- 

Mr. Pollexfen argued that it was a good bar j becaule the fatisfat^ 
plaintiff had his eledfion to bring his adtion againft cither of the 
indorfers or againft the drawer, but not againft all j and that he *« Lutw, 
had now determined his elcdtion by fuing the drawer, and fhall 


not go back again, though he never hav 
not in the nature of ajoint aftion, which 


have execution; for this is 


S. C* 

270- 

ajoint adtion, which may be brought againft s. c. 2. Shtwr* 
all. It is true, that it may be made joint or feveral by the plain> 494- ,r 
ti^} but when he has made his choice by fuing of one, he fhall * 5 if 

never fue the reft, becaufe the adfion founds in damages, which 
are uncermin before the judgment, but afterwards are made cer- 3, Leon*. »i», 
tain, et tranfeunt in rem judicatam.^ and is as effedtual in law as a Cro. jac. 73,, 

. releafe: as in trover the defendant pleaded, that at another time 

Latch. 224., 

Cro. Car. 75. Bunb. 199. Lutw. 880. 8. Mod, 43. 166. 242. 295. 307. 362. 3734 

Mod. 60. 10. Mod. 109. 11. Mod. 190. 12. Mod. 36. 87. 192. 521. Comyn*, 
r. I (I. Ray. 181. 442. 743. 751 * a. Ld. Ray. 1545. i. Stra. 2i4.,44i. 478. $15. 557. <41^ 
Btra. 733. 792. 817. 946. 1000. 1051. 1195. 1246. Dougl. 25Q. 1. Term Rep. 

4. Term Rep. 693. H. Bl. Rep. gi). noth. 

Q 4 


the 
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C£«rr»» the plaintiiF had recovered againft another perfon for die fam^e' 
goods fo much dama^eS} and had the de^dant in execution \ a^4 
upon a demurrer this was held a good plea {a)i for though in 
that cafe it was objedledi that a judgment and execution wav no 
fatis^^tion unlefs the money was paid, yet it was adjudged that 
the caufe of a^ion being againft feveral, fqr which damages 
* r 3^ 2 * were to be recovered, and becaufe afum certain was recovered 
againft one, that is a good dilcharge againft all the other; but it"ki 
otherwife in debt, becaufc each is liable to (he entire fum. 

The Chief Justice. If the plaintiff had accepted of >* 
bond from the firft drawer in fatisfai^ion of this mpney, it had 
been a good bar to any atSlion which might have been Drought 
againft the other indorfers for the fame; and as this cafe is, 'the 
drawer is ftill liable; and if he fail in payment, the firil indotfer 
js chargeable, becaufe if he make indorfement upon a bad bill, 
jt is equity and good confcicnce that the indorfee may refort to 
him to make it good. 

But THE OTHER JUSTICES being againft the opinion of the 
Chief Juftice, judgment was given for tl^e defendant (l>). 


(a) Brown w. Wootton, Cro. Jac. 
73. Yelv.65. z. Ld. Rajr. XZI7. 

(i) A writ of error wat brought 
upon this judgment in the excliequer 
channber. and the judgment reverted, 
S. C. z. Show. 503. for the plainiitF 
bad not obtained fatiifa 3 ion ; and it 
was held, th-it this cafe differed from 
that of trtfpjjftrt, and might rather be 


rerembletl to the cafe of debtors on a 
joint and feveral bond ; for-by the 
cuffom of merchants the original drataty^ 
and ev?ry iaJor/tt, is liatile to pay tlie 
fqro certain for which the bill is drawn 
to the indorftct althcugh the a^ion •» tp 
recover it by way of damages, S. C. 
I. Lutw. KSj. b. 


Cafe 48. Pawley againft Ludlow. 

To debt on a f^EBT UPON A BOND. —The condition was, Tha^ if John 
i.si 7 -^ifitbede. Fletcher fhall appear fiich a day coram apud Irejim. 

^*ead"that after The defendant pleaded, that after the 25th 

tho"arreft and Noverrdier^ and before the day of the appearance, he did 

beforeihc’dayof render hinifelf to the officer in difeharge of this bond. And to 
appearance, he this the plaintiff demurred, 
rendered himftlf 

so thd officer in Darnel, for the defendant^ admitted, that if a feire facias be 
difeharge of the brought againft the bail uporf a writ of error, wdio plead tluitafte): 

the recognizance, and before the judgment againft the principal 
S. C. z. Show, affirmed, he rendered himfclf to the.marihal in difeharge of hts 
^ 3 * bail, that this is not a good plea (<2), but that the fureties arc ftijj 

^I^Oo T3 Co Qoo 

Irfbpr, 850. Jones, 138. Kay. yqo. Hob. 1x6. 8. Mod. 31. 130. 104. 240 zSo. 3.^}. 

VO. Mod.^44. 153. Z67. 303. 11. Mod. z. 33. iz. Mod. 99. lyz. 236. 319. 351. 423. 525. 

559s JS3. 602. Comynt, 354. 573. 1. Stra. 419. 443. 526. 7S1. 872:. i. Ld. Ray. 136. 

#. L 4 . Kay. 1097. 1177. i*5S)» 145** *• Com. Dijj. .^94, 495. z. Term Rep. 737. 

(4) 3. ButfL ^91. Cro. Jac, ^z. ^ 
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Kable, becaufe by tbe ftatute 3. yae. 1. c. 8, they are not only 
liable to reiHier his body, but to pay the debt recovered. But if a 
. j^^dment be had in diis court, and a writ of error brought in the 
exchequer chamber, and pending that writ of error the principal 
Is rendered, the bail in the aflion are thereby difcharged (e). 

It was argued e» the other Jidey that this is not like the cafe 

bail upon a writ of error $ for the condition of a recognizance 
and that of a bond for appearance are different in their nature ; 
the one is barely that the party (hall appear on fuch a day; the 
■^ther is, that he lhall not only appear and render * his',body to pri» 
fon, but the bail likewife do undertake to pay the debt, if judgment 
ihall be againft the principal. Now where the condition is only for 
(Ui appearance at a day, if the party render himfelf either before 
pr after the day, it is not good. 

Herbert, Chief Juftice^ If the party render himfelf to the 
officer before the Say of appearance, he is to fee that he appear 
at the day, either by the keeping of him in cuftody, or by letting him 
to bail: the end of the arreft is to have his body here {h') ; if he 
had not been bailed, then he had ftill remained in cuftody, and 
the plaintiff would have his proper remedy, but being once let 
to bail, and not appearing in court according to the condition of 
the bond, that feems to be the fault of the plaintiff, who had his 
body before the day of appearance, 

Judgment for the defendant. 

|. RoU. Abr. 334.. (/>) Mod, S3S. Tidd's fraftifc, 147. 
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* Serjeant Hampfon’s Cafe. Cafe 49. 

H AMPSON, Serjeant, was excommunicated for Aliimiy, On an txeammw 
By the ftatute of 5. Eliz. c. 23. f. 13. it is enabled, “ that eafimda,^ 
“ if the offender againft whom any fuch writ of excem- 
municato capiendo fhall be awarded, {hall not in the (ame writ c. %i. fl 
“ of excommunicato capiendo have a fuificient and lawful ad^ 13. be not ini 
“ dition, according to the flatute of i. Hen. 5. c. 5. or if in the *7 ih« 

• ** Jignificavit it be not contained that the excommunication doth 

proceed upon feme caufe, or contempt of Ibme original ‘matter dlfcharaedoftU 
of herefy, or refiifmg to have his or their child baptized,but 
** or to receive the holy communion as it is now commonly ufed not of the w. 

“ to be received in the church of England, or to come to divine 
“ fervice, or errors in matters of religion or do£lrine now received 
M and allowed in the faid church of incontinency, ufury, t. Jonee, %%o, < 

“•fimony, peijury in the ecclefiallical court, or idolatry, that 89* ' 

“ then Hi and every pains and forfeitures limited againft fuch per- ^ 97 * v 

*< fons excommunicated by this ftatute, by reafon of fuch writ of latch.x74,»o4. .'‘ 

Holl. Rep. 175. ' I. Shovir. 17. i. Salk. 294. 1. Vera. 24. lo. Med. 69. 179.^^ 

XI. Mod. 83. 172. 191. *». Mod, 69. *75. 418. 517. 589. I. Stra. 43. 7$. x€5, 

a. Stra. 946. X067, 11S9. |. Ld. R«y. 610. 701. z, 14 . Ray. 817. 1. Peer* Win«. 41s, 

|,Peer. Wmi. 53. , ‘ . 

exemmuni(at§ 
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s«itjtA>i¥ « txcammunieato capiendo wanting fufficient addition, or of fuch 
Mamvmk** ** Jignijicavit wanting all the caufes afore-mentioned, (hall oe 
Cais. ^ utterly void in law, and by way of plea to be allowed to the 
« party grieved.” 

And now Ma. Girdler moved diathe might be difcharged, 
becauie none of the aforeiaid caufes were contained in the Jig- 
nificavit, ^ 

Curia. He may be difcharged of the forfeitun for that rea« 
(bn, but not of the excommunication* 


%fe SO. 

It nittft appear 
la a record of 
eutiawry. that 
the county court 
was not only 
held in bat /ar 
the county. 

jt. Vent. leS. 
V, Ehciw. 309. 
s. Shew. 60. 
Mod. 337. 

* f 90 ] 

Xa outlawry of 
ftecrali aen'row- 
parwfTHiMjWitb- 

out »ec terum 
mKjuitf is error. 

Cro. Jae. 358. 
Cro. Tac. acS. 


Anonymous. 

/^NE who was outlawed for the murder of Sir Edmund Bury 
Go^rey now brought a writ of error in his hand to the bar, 
praying that it might be read and allowed j and it was read by 
Mr. Astry, Clerk of the Crown. 

The errors afligned were;— First, That it did not appear 
upon the return of the exigent in the firfl exaStuSy that the Court 
was held pro comitatu (a), 

1. Lev. 164. a. Keb. 141. 4. Burr. 25x7. 2564. 3. Bac. Abr. 772. 

1. Ld. Ray. 215. 2. U. Ray. 1305. 

* Secondly, That the outlawry being againft him and tw» 
other perfons, it is faid in the laft exaSusy that non comparuity but 
doth not fay, nec eorum aliquis comparuit. * 

For thefe reafons the outlawry was reverfed. 

2. Roll. Rtp. 490. 2. Roll. Abr. Soz. Cro. Eliz. 50. a. Hale P. C. 204. 

Pabn. 308. 3. Bac. Abr. 752. 


in murder And he held up bis hand at the bar, and pleaded not~guiltyto his 
re* indiflment, and was admitted to bail j and afterwards he was 
brought to his trial, and, no witnefs in behalf of the king appear* 
ing againft him, he was acquitted, 

(a) See Wilkes'Cafe, 4. Burr. 2527 3 Barrington's Cafe, 3. Term Rep. 500. 3 
Yendai's.Cafe, 4. Term Rep. 521. 


Cafe 51. The Mayor and Coirimonalty of Norwich againf 

Johnfon. 

ffakiibedicln. A WRIT OF ERROR was brought to reverfe a judgment given 

feftate daring xX for the plaintiff in the common pleas, in an a£lion of wafik, 
the Urmy and a - ^ 

fttauigef enter and tate poiTaRion, he thereby becomes an executor dq feu tort of the term | 
and If he commit wade therein, he is liable, as executor dt /on tort, to an adion of wafte.— , 
;RC. 4. ^low. 457. S. C. Comb. 7. 8. C. 3. Lev, 35. 2. Jones, 73. i. Vent, joj* 

' M ae r , lit. 2i Mod. 293. i. Com. Dig. z66. 10. Mod. 93. 117. 242. 281. 356, 4.10* 

' ;S* 4 tta, S|3. 2^8. a.Stra. 1006. 3. Peer, Wqis. 431. 2. Term Rqpi. 97. 597. 

Th« 



f 
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The declaration wast That the pliuntiiF demifed a bamto one 
for a certain term, by virtue whereof he was pofiefied, and 
being fo pofTeiled died; that the defendant was his executor^ who 
entered and made wajiej^ pulling down of the laid bam. The 
defendant pl^ed, that Took died inteftate, and that he did not ad- 
minifter. The plaintiff replied, that he entered as executor 
0f his own wrong. To this plea the defendant demurred } and the 
plaintiff joined in the demurrer. 

Mr. Appleton of Lincoln's Inn argued for the plaintiffs and 
That an at^ion of wajie would not lie againft the defendant, 
becaufe the mayor and commonalty, Ac. had a remedy by an affife 
to recover the land upon which the barn flood, and a trover to re¬ 
cover the goods or materials j and that fuch an a6lion would not 
lie againft him at the common law, becaufe he neither was te¬ 
nant by the courtefy nor in dower, againil whom wafte only lay. 
So that if the plaintiff be entitled to this a£lion, it mull be by 
virtue of the flatute of Gloucejier^ 6. Edw* i. c. 5.; but it will 
not lie againft the defendant even by that ftatute, becaufe the ac¬ 
tion is thereby given againft the tenant by the courtefy, in dower, 
for life or years, and treble damages, Ac. But the defendant is 
neither of thofe, and this being a penal law, which not only gives 
treble damages, but likewife the recovery of the place wafted, 
' ought therefore not to be taken ftritSlly, but according to equity. 
* Tenants at fufferance, or at will, by elegity or tenants by fta- 
‘ tute ftaple, and alfb pernors of profits, were never conftrued to be 
within this ftatute; and therefore a particular a£l, 11. Hen, 6. c. 5. 
was made to give him in reverfion an a^ion of wafte, where te¬ 
nant for life or years had granted over their eftates, and yet took 
the profits and committed wafte (tf). 

Then the queftion will be. What eftatc this executor de fan 
tort hath gained by his entry And as to that he argued, that he 
had got a fee-fimple by diffeijin, and that for this reaion the plain¬ 
tiff was barred from this adtion; for if the fon purchafe lands in 
fee and is diffeifed by his father, who makes a feoffment in fee to 
> another with warranty, and dieth, the fon is for ever barred; for 
though the diffeijin was not done with any intention to make fuch 
a feonment, yet he is bound by this alienation fb). So where a 
' man made a leafe for life and died, and then his heir fuffered a 
recovery of the fame land without making an adlual entry, this is 
an abfolute diffeijin^ becaufe the leflee had an eftate for life ; but 
if he had been tenant at will, it might be otherwife (c). But 
admitting that the defendant is not a diffeifor, then the plaintiffs 
mull bring their cafe to be within the ftatute of Gleueejier, as 
Biat he is either tenant for life or years {d). If he is tenant for 

(a) I. Vem. S3. 157. a. Vem. (^) i. Roll. Abr. 66s. 

711.738. Free. Chan. 454. 9. Adbd. (r) >0. Mod. IS5. S65. Cafes T.T. 

109. Cilb. E. R. IS7. Cafes T. T. 237. 1. Ld. Ray. 35. 

xs. 16- >. Peer. Wms. 406. 5S7. (d) 12. Mod. 441.471. 

2. Peer. Wms. 240. 397. (606}. 

3. Feetw.Wmi. 267. 


T«» Maffli-', 

AWD ’ 

CoMMOMAX.Thh 
or Noawien 
againfs 
JOHMSOH. 


CsO 
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fMM Mayor life, he muft be fo either by right or by wrong. He cannot be 
. AMD Cq hy right, becaufe he had no lawful conveyance made to him of 
Or Nohwich eftate j befides, it is quite contrary to the pleading, which is, 
ogainft that he entered wrongfully. Neither can he be fo by wrong, for 
JoHMtoH. fuch particular eftates, as for life or years, cannot be gained by 
dijfeijin^ and fo is Heliar*s Cafe (a). Then if this fhould be con- 
ftru^ an eftate for years, it muft be gained either by the aft of 
the party or by the aft of the law; but fuch an eftate cannot be 
gained by cither of thofc means.— First, It cannot be gained by 
the aft of the party, becaufe an executor de Jon tort cannc*“ 
have any intcreft in a term j and for this there is an exprefs au¬ 
thority in this court (i), which was thus, v/z. A leafe in reverfion 
for years was granted to a man who died inteftate j his wife, before 
£he had adminiftered, fold this term to the defendant, and after¬ 
wards fhe obtained letters of adminiftration, and made a con- 
f 92 ] veyance of the fame term to the * plaintiff i and judgment was 
given for the laft vendee, becaufe it was in the cale of a rc- 
verfion of a term for years, upon which no entry could be made, 
Cotnyns, 150. -tnd of which there could be no executor dejon tori j though it 
to. Mod. 171. was admitted by the Court, that fuch an executor might make a 
3. Peer. Wins, good fale of the goods before adminiftration granted. Neither 
35 ** can any entry or claim make the defendant an executor de fon 

of a term for years, becaufe a wrongful entry can never gam 
iTstra. 70. 97. any eftate but a fee-fimple ; for it is not to be fatisfied with any 
2. Stra. 7S1. particular or certain eftate, as for life or years. It cannot be 
>*7. gained by aft of law, becaufe that abhors manner of wrong. 

if it fhould be ubjefted, that though this executor doth not gain 
See Taylor on any eftate for his own benefit, yet he in the reverfion may take 
fiemire of At- him for a dilTeifor, and it fhall be in his deftion either to make 
kins w. Horde, him fo, or a tenant for years ; to this it may be anfwered, that 
Cowp. 693. the defendant doth not claim by colour of any grant} if he did, 
then he might be a dijjetfor at the eleftion of him in the reverfion \ 
and this was the very difference taken in the cafe of Blunden v, 
Baugh (f). So likewife if it be objefted, that the defendant is 
an occupant, and therefore puniftiable for wafte. But the reaibn 
is not the fame, becaufe the entry of an occupant is lawful, and 
**• he gains an eftate for life, which is not this cafe. An executor 

tdl’Ray. 661. ^ perfon taken notice of in the law in refpeft to 

him in the reverfion, but in refpeft of the creditors of the intef- 
tatc (d) i and therefore if what he doth may be advantageous to 
them, the law will make a conftruftion upon it for their benefit}. 
but if fuch a perfon fhould be within the intention or meaning 
of this ftatute, then the natural confequeiices will be :—^first. 
That the place wafted would be recovered: secondly} That 
the plaintiff would alfo have treble damages : both which would 
be a manifeft means to defeat the creditors o*f their debts. For 
tjptefe reafons he prayed judgment for the plaintiff in the errors. 



6. Co. 25. 

Kt-ndiick w. Burges, Moor, ia6* 
Cro. Car. 302. 1. Roll. Abr. 

Jones, 115. Latcb. 53..->See 


alfo 1. Burr. 60. 79. iii. 5. Burr. 
2830. Cowp. 693. 702. 

(</] See Edwards v, HarbeEr, •• 
Twin Rep. 587. 

It 



Hilary Term, i. Sc 2. Jac. 2. 


In B. i. 



• * It was argued by counfel en the ether ftde^ That it is 
plain that the defendant was executor defon tert^ forfuchmuft 
that perfon be who intermeddles with the inteftate’s eftate, where 
there is no rightful executor or adminiftrator. Now a man may 
be executor of his own wrong of a term for vears, as appears even 
in that cafe cited out of Moor on the other tide; and if fo, the de¬ 
fendant muft be liable to this a£tion. The ilatute may be ex¬ 
pounded as well againft a wrongful as a rightful executor: it is 
plain here is a dijfetftn^ and the law is now fettled, that it fhall be 
Jin the eledtiqn of him in the reverfioa to make it fo. This de¬ 
fendant would juftify one wrong by another, for he confclTes that 
he has committed a dijjeifm^ and therefore will not be anfwerable 
for committing of wafte. As to the objeftion that an executor 
de fon tort is liable only in refpedt of creditors, and that if he 
fhould be puniihed for wafte it would be an injury to them, be- 
caufe of the treble damages recovered againft him, the reply is, 
that fuch damages muft be anfwered out of his own eftate; for 
even in the cafe of a rightful executor, if he commit wafte, he 
will be chargeable in a devajiavit de bonis propriis (a). This is 
not properly a penal but a remedial law, and as fuch may be 
conftrued according to equity. It is true, tenants by elegit or 
by ftatute are not within this ftatute, becaufe wafte by them com¬ 
mitted is no wrong; for if they fhould fell the timber, it finks the 
debt, and the cognizor may have a feire facias ad computandum. 


Thb 

AND 

Common 
or Noawick 
againft 
JOHHtOH. 


10. Mod. Z54« 
276. 324. 


Curia. It would be an infinite trouble for him in the rever- 
fion to feek his remedy for wafte done, if the law did oblige him 
to ftay till there was a rightful adminiftrator; and it is not to be 
doubted, but that there may be an executor defon tort of a term 
for years. This is a remedial and yet a penal law, and tiierefore 
fhall have a favourable conftruflion. 


The judgment was affirmed. 


(a) Coulter's Cafe, 5. Co. 30. 


* Bridgham againji Frontee. 
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Cafe 52. 


T^EBT upon a bond for performance of covenants. In a leafc of An alien oxer* 
a houfe for a certain term of years, rendering rent, &c. The cifing the trade 
breach affigned was. That there was fixty-fix pounds rent in ar- 
rear. The defendant pleaded the ftatute of 32. Hen. 8 . c. 16. witbila' 

f, 13, ** That all leafes of dwelling-houfes or mops made to any the 3*. 
f&ai^er or alien artificer fhall be void,** and fets forth that the c. .16. 

defendant was a vintner and an alien artificer. The plaintiff 
murrNtl •u Jeaies ,t)f 

. “ an/dwel^^ 

** boufe or Oiop made to any ftranger artificer or handicraft bom out of the allegiance of the ktate 
** tMC bsbig a denixen, Sec. fhall be void.**.—Dyer, a. m mmrg, i. Sid. 309. 1, Saimid.^ 

a. Show. 135. 9. Mod, 104. 10. Mod, 91. 116.120. 136. s.Stra, so8a. |. Com. Dig. 3«ihi' 
lrfLRBy.283.853. 


Mr. 
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itiBOMAM Mr. Thompson, far the defendant.^ faid, diat a vintner was 
•geik^ an artificer within the meaning of the a6tj which was made t6 
Fioktkx. prevent a mifchief by foreigners encroaching upon the trades rf 
the king’s fubje^s, by which they gained their livelihood, and 
therefore {hall be expounded largely and beneficially for thenu A 
mercer, a draper, or grocer, are not properly artihcers, yet they 
are within the meaning of this a£t. 

The Chief Justice. This ftatute refers to another of 
I. Rich, 2. c. 9. which prohibits alien artificers {1*001 exercifing 
any handicraft in England^ unlcfs as a fervant to a fubjeA iktlful in 
the fame art, upon pain of forfeiting his goods; fo that it is plain, 
that fuch who ufed any art or manual occupation were reftrained 
from ufing it here to the prejudice of the king’s fubjeds. Now 
the myftery of a vintner chiefly condfis in mingling of wines, 
and that is not properly an art, but a cheat. 

So the plaintifi^had his judgment. 


Cafe 53. 

A ftatute itnpo> 
fifiK a duty tube 
levied by diflrefs 
<* and if any 
** dirpuie arife 
** about taking 
** tbediftreft, 

*• the fame to 
•* be finally dt- 
•' Urmtntd by a 
** juftice of the 
•* peace,"means 
only that it 
lhail be final at 
to matter ot 
faSf and doe^ 
Bot take aeray 
'■n*trtUrari, 


J * 
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8. C. a. Show. 

♦S»* 

r. K. B. a4-5 

8. Mod. 331. 
ae. Mod. 278. 
s«. Mod. sSS. 
Vgy. 390. 
Comyns, 8fi. 
t. Stra. 391. 
•«Stra. 849. 
91 *. 975. 
B.N«wit. P.C 

55 Sv 

9. Term Rdp. 

nh 


The King againft Plowright and Others. 

A DISTRESS was taken for chimney money \ and the parties 
difirained apply themfelves to the two next juftices of the 
peace, before whom it appeared that Plowright let a cottage to 
Haiff, which was not of the yearly value of ten fhillings; the 
colle^ors of this duty difirained upon the landlord, which the 
faid juftices thought to be illegal 3 and therefore they ordered a 
reftitution: and a certiorari being brought to remove the order 
into this court, 

Mr. Attorney prayed that it might be filed. 

* Mr. Pollexfen oppofed it, for chat the ftatute of 16. Car. 2* 
c. 3. ena£b, “ That no perfon inhabiting an houfe which hath 
“ more than two chimnies (hall be exempted from the payment of 
“ the duty, &c.” and then thefe words do follow, “ That if any 
“ queftion ihall arife about the taking of any diftrefs, the (ame 

uiall be heard and finally determined by one or more juftices of 
<< the peace near adjoining, Ac.” Now here was money levied 
by virtue of this a£t, and a controverfy did arife by reafon of ths 
diftrefs, and an order was made by the juftices, which, accord<i< 
ing to the letter and meaning of the ought to be finals the 
intention whereof was to prevent the charge and trouble of poor 
men in fuits at law about imall matters, and therefore it gave the 
juftices power to determine particidar offences and oppremons. 

• 

Mr. Attorney, contra. If the juftices of peace have power 
to determine, &c. tint is to make them judges whether this duty 
is payable or not; and fo the courts of Wejiimnjier^ who are the 
proper judges of the revenue of the king, 9^ by this moms 
will be without an appeal, will be excluded 


CtfRXA. 



Thb iCifu* 
ag'tinfl 
pLf)V.-B!CBilr 

AND OtukkI. 
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, Curia. This Court may take cognizance of this matter as 
Well as in cafes of baftardy. It is frequent to remove thofe or- 
ders^into this court, though the a£l fays, “ That the two next 
“ juft ices may take order as well for the punifliment of the mother, 
as alfo for the relief of the parifli where it was born, except he 
give fecurity to appear atthenextquarterfeftions.” Theftatute 
doui not mention any certiorari^ which thews that the intention 
of the law-makers was, tliat a certiorari might be brought, other- 
wife they would have ena^ied, as they have done by feveral other 
.ftatutes, that no certiorari fliall lie. Therefore the meaning of 
the a£l muft be, that the determination of the juft ices of the 
peace fliall be final in matters of fatl only; as if a collector fhould 
affirm that a perfon has four chimnies when he has but two, or 
when the goods diftrainetl are fold under the value, and the over¬ 
plus not returned j but the right of the duty arifing by virtue of 
((his adt was never intended to be determined by tliem. 

The order was filed (a). 

Mr. Pollexfen then moved that it might be quafhed. For 
that by theftatute of 14. Car. 2, c. 10. the occupier was only 
chargeable, and the landlord exempted. Now by the provifo in 
that acSt fuch a cottage as is expreft'ed in this order is likewife ex¬ 
empted, bccaufe it is not of greater value * than twenty (hil¬ 
lings by the year, and it is not qxprefled that the perfon inha¬ 
biting the fame hath any lands of his own of the value of twenty 
(hillings per annunty nor any lands or goods to the value of ten 
pounds. 

Now there having been feveral abufes made of this law to de¬ 
ceive the king of this duty, occafioned the making of this fubfe- 
quent aft. The abufes were thefe, vix,. The taking of a great 
houfe and dividing it into feveral tenements, and men letting 
them to tenants who, by reafon of their poverty, might pretend to 
be exempted from this duty : The dividing lands from houfes, fo 
that the king was by thefe praftices deceived, and therefore in 
fuch cafes the charge was laid upon the landlord. 

But nothing of this appearing upon the order, it was therefore 
^ualbed, 

(4) See 2. Burr. 1040.' 3. Burr. 1451. 

Brett againji Whitchot. Cafe 54. 

• T 5 EPLEWN.—The defendant avowed the taking of a cup as a A grant fronl^ 
fine for a diftrefs towards the repairing of the highway. 

The plaintiff replied, and fet forth a grant from the king, by *^ 5 * 


C963 


from the charge of repairing the highways, does not txcufe pariihioners from the fiatutt duty requir 
h]r the highway a^.—S. C. Comb. 10. Co.Lit.isi. 2.111(1.569. 6.C0.73. 1 . Vent. 90. aS _ 
a. Saund. s6l. 8. Mod. 19.10$. 11.M0d.273, 12. Mod. 15. i. Stra. i1>4. 2. Stra. ‘Mi.'" 

1. Ld. Ray. 725, 75(2. z, Ld. Ray. 804.856. pea, Ii 7 j> IH 9 * 


ITol, III. 


H 


which 
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B«tT» 

WniTcnoT. 


which the lands which were chargeable to fend men for the ro- 
pairing, &c. were exempted from.that duty; and the defenc^it 
demurred. 


The queftion was, Whether the king’s letters patents are fuf- 
ficient to exempt lands from the charge of the repairing of the 
highwjys, which by the ftatute of Philip and Mary and other 
fubfequent ftatutes are chargeable to fend men for that purpofe (a) I 

And it was argued, that fuch letters patents were not fufficient, 
becaufe they were granted in this cafe before the making of Ae 
ftatute, and fo by confequence before any caufe of a<ftion; and to 
prove this a cafe was cited to this purpofe, in 2. Edw. 3, pL 8. where 
an a<Slion was brought againft an hundred for a robbery upon the 
ftatute of 13. Edw. i.c. i.&4.and the 0/^ Litchfield a. 

charter of Richard the Firji^ by which that hundred, which was 
held in right of his church, was exempted, &c.; but it was held 
that this charter could not difeharge the a£bon, becaufe no fuch 
aftion was given when the letters patents were n^e, but long af^ 
terwards (b). 

Judgment was given for the avowant, 

(a') By 13. Gt». 3. c. 78. all former highway are repealed, and the laws 
^ Aatuces relating to the repairs of the reduced into one a£t. 

* L 97 ] W 569 - 


Cafe 55. 

Ta EEFA^S for 
taking fi 01 
futrcHtis in iibe- 
rA piftai ia is 
sot good,though 
after vcrdl£t. 

S.C.Comb. II. 
8. Mod. ]65. 
*7*. 370. 

10. Mod. 25, 
37 . I 40 - as*- 
az. Mod. 96. 
301. 31^3. 

», Stra. 303. 
6io. €37. 
a. Stra. S20. 

X. Ld. Ray. 
*39. 231. 276. 
s. Term ^p. 
I||C. 


• Upton againft Dawkin. 

’^RESPASS qunre vi et armis liberam pijeariam he did break 
and enter, and one hundred trouts ipfius quer. in the filhery 
aforefaid did take and carry away. Upon not guilty pleaded, there 
was a verdict for the plaintiff. 

Exception was taken in arreft of judgment. For that the 
plaintiff declared in trefpafi for taking fo many fifh ijfius quer. in 
libera pifearid, which cannot be, becaufe he hath not fuch a pro¬ 
perty tn liberapifearia to call the fifh his own. 

PoLLEXFEN contra. If there had not been a verdlA, fuch a 
conftrudion might have been made of this declaration upon a de¬ 
murrer ; but now it is helped, and the rather becaufe a man may 
call them pfees ipfius in a free fifhery ; for they may be in a trunk (d% 
fo a man may have a property though not in himJclf (b) : as in the 
cafi of joinicnants, where it is not in one, but in both; yet if one 
declare againft the other, unlefs he plead the jointenancy iq abate¬ 
ment the plaintiff fhall recover. 

But, notwithftanding, the judgment w^ reverfed,* 

(i'l See Smith v. Miller, i. Teeia 
Rep. 480. anil Ward v. Maeaaley, 
4. Term Rep. ^89. that trefpaft may ^ ' 


(a) See Lord Fitxwalter’s Cafe, 
I. Mod. ic6 ; Carter v. Murcot, 

4. Burr. 216a.} S&ym^ v. Couitneft, 

5, Burr. 2814. ; Mayor of Lynn v. 
Turner, Cowp. j6. ; Mayor of Orford 
p. Rtchardfon, 4. Term Rep. 437. 
And X. Black. Com. 139. Dougl. 5^, 

3-Tcr«pRq>, 253, 


maintained on a eenjiT^^s at wtdl M l|a 
aOitai poifeflionT 


The 
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The King againj 

'T^HE DEFENDANT was indi£led for barratry. The evidence 
againft him was, That one G. was arrefted at the fuit of C, 
in an aftion of four thoufand pounds, and was brought before a 
Judge to give bail to the adliion ; and that the defendant, who was 
zbarrijfer at law, was then prefent, and did folicit this fuit, when 
in truth at the fame time C. was indebted to G. in two hundred 
pounds, and that he did not owe the faid C. one farthing. 

The Chief Justice was firft of opinion, that this might be 
maintenance, but that it was not barratry, unlefs it appeared that 
the defendant did know that C, had no caufe of adfion after it was 
brought. If a man ihould be arrefted for a trifling caufe, or for 
no caufe, this is no barratry, though it is a fign of a very ill chriftian, 
it being againft the exprefs word of Cjod. * But a man may ar- 
reft another thinking that he has a juft caufe foto do, when in truth 
he has none, for he may be miftaken, efpecially where there have 
been great dealings between the parties. But if the deftgn was 
not to recover his own right, but only to ruin and opprefs his neigh¬ 
bour, that is barratry. A man may by out money in behalf of 
another in fuits at law to recover a juft right, and this may be done 
in refpedl: of the poverty of the party (a) but if he lend money 
to promote and ftir up fuits, then he is a barrator. Now it appear¬ 
ing upon the evidence that the defendant did entertain C. in his 
houfe, and brought feveral actions in his name where nothing 
was due, he is therefore guilty of that crime (b). But if an 
acStion Ije lirft brought, and then profecuted by another, he is no 
barrator, though there is no caufe of action. 

The defendant was found guilty. 


Cafe 56* . 

If a counfeller mt 
/dwencauragea 
man to bring 
falfe anions 
through malice, 
and for the pur- 
pofss of oppref- 
fion, he may b« 
indidred as a 
eemmoii barratar. 

•[98] 

Oo. Lilt. 

T. Roll. Abr. 
355- 

Cro. Jac. 5*7, 
I. Sid. aSz. 

8. Mod, 230. 
10. M(xi. 213, 
12. Mud. 516. 
Fitzg. 43. 9t. 

173. 

1. Ld, Ray. 
490. 

2. Ld. Ray. 
1248. 

3. Peer. Wmt, 
37?- 

j. Hawk. P.C. 

5*5. s4»- 
1. Bac. Abr. 

z8o. 

3 . Bac. Abr. 
5H* 


{») See Pearfon v. Hughes, Freem. 

yz.81. 

{b) By 13, Edtu. i.c. 28. commonly 
called the ftatute of JViftminJhr the Firjl, 
** If any ferjeant, pleader, or Other, do 
** any manner of deceit or colludon in 
“ the king’s court, or confent unto it 


** in deceit of the court, or to beguile 
“ the court or the party, and be thereof 
atiainh d, he (hail be imprifoned for a 
year and a day, and from thenceforth 
(hall not be heatd to plead in that 
court fur any man.” See Dyer, 249. 
pi. 84. 2. Inft, 215. 


Memorandum. Cafe 57. 

'T'WO days before the end of this Term Sir Creswell m*. JcsTien, 
Levinz, Judge in the Common Pleas, received zfupe^edeas Lfvinz dif¬ 
under THE Great Seal, fignifying the king^s royal plealure to «h"«edfrointlMi 
difeharge him from the office of Judge, Common PJeai, 

3. Lev. sf37. 


H a 


EASTER 




EASTER TERM, 

The Second of James the Second, 

I N 

The King’s Bench, 


Sir Edward Herbert, Knt. Chief JuJlice^ 


Sir Francis Wythens, Knt. 
Sir Richard Holloway, Knt, 
Sir Robert Wright, Knt, 



Sir Robert Sawyer, Knt, Attorney Genera!, 
Heneage Finch, Efq. Solicitor General, 


ii* 

* Memorandum. 


*[99] 
Cafe 58. 


T he firft (lay of this Term, Sir Thomas Jones, Chief JoNrs,c. j. ©I 
‘fu/iice of the Common I'lcas, had his quietus-^ and Sir C. B, removed, 
Henry Beddingfield, one of the Jii/iices of the Beboikb- 
fame Court, fucceeded him in that office. fjeld promo 


Likewife the Honourable William Mountagu, Efq. Lord Montagw, C. , 
Chief Baron of the Exchequer, had his and Sir Edward B.removed,an4 , 

Atkyns, one of the Barons of the fame Court, fucceeded him. 

Sir Job Charleton, one of the Juflices of the Common CHABtit-ox 

Pleas, had his quietus, but was made Chuf JujUce of Chejier, < removed, and 

• made C. J. of 

CheJItr, 

Sir Edward Lutwich, the King*s Serjeant, was made one lvtwich vA 
of the fujiices of the Common Pleas, and Serjeant Heath heath ptm 
was made one of the Barons of the Exchequer. moted. 


H3 


Okol 
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Cafe 59. Okel againji Hodgkinfon. 

Inlevyingatine, '"pHE FATHER AND SON join in a fine, in order to make a fet- 
Ifanyoftbepar- X tlemcnt upon the fecond wife of the father, who was only 
turnot^h* tenant by the courtefy, the remainder in tail to his (aidfon. One 
wrifofeoven n-^ t>f the cogaisors died after the caption, and before the return of 
the fine is erru- tiie writ of covenant. 

And now a writ of error was brought to reverfe it, and this 
* C 100 J was affigned for error. 


Pfft. 140. 

Crn. Eiiz 408*. 
Comb. 57. 

Kay. 46 i. 

Ld. Ray. 
a. Wiir. £20. 


Ct'RiA. If it had been in the cale of a purchaler for a valu¬ 
able connderatioii, the Court would liave fhewed him fomc favour; 
but it being to do a wrong to a young man, they would leave it 
open to the law. 


Cruire on titles, 49. i. Burr. 360. Cowp. £22. 


Cafe 60. 


Memorandum. 


imJonsHoi T, ''pi-lE firft day of this Term, being the 22d day of Jp? iL there 
rfe, and others, ^ ^ Call of ferjcnnts, viz. bn> John Holt of 

eallcd to the de- Recorder of wJto was mr.de king’s ferj cant, Sir Ambrose 

jrceofSeijeants. Phillips, made allb king’s ferjeant, Christopher Milton 

JohnPowell, JohnT ate, WilliamRawlinson, Gkorge 
Hutchins, William Kii.lingworth, Hugh Hodges, and 
Thomas Geers, 'i'hcy all appeared that d.ay at the Chancery 
Bar^ where having taken thi» oaths, the Lord Chanceli.or 
Jefferies made a fliortfpeech to them; after which they de¬ 
livered a ring to him, praying him to deliver it to the king. I'hcy 
went from the Inner Temple Hall to TVeJimlnJler.^ and counted at 
the Common Pleas, and gave rings, the motto whereof was, Deus 
Rexy Lex. ’ 


.Caie 61. 


The King^^-5/ff/?SaIovvay. 


The coroner 
eBjht not to 
prerume infanUy 
fronn the of 


S ALOWAY drowned hlmfelf in a pond ; and the coroner’s in- 
queft found him non compos mentis ; becaufe it is more gene¬ 
rally iuppofed a man in his fenfes will not be felo de fe. 


fuitide.-^'PioviA, 261. Comb. 2. i.IIawk. P. C. 102. 2. Cac. Abr. 480. 


A power’s in- The King’s COUNSEL moved for a melius inquirendum., and 
SafthedSa'fed inquifition might be qualhed, for that it lets forth, quod 

S*Wum horam o 6 tavam ante meriditm in quoddam Jlag.- 

i* not good. ff projccit et per abundantieim aqua; ibidem Jiathn fujfhcat. ft 

tz Mod 112. erat, which is infenliblc. 

Pemberton, Serjeant., contra^ Here is no exception taken 
* to the fubrtance of tlie inquifition, and the word “ JuffocatI'\i^ 

Lw.*%n. ^cen fufficient, if the word “ emergit.” had been left out. 

13 . Ji-lod. iia. I. Hawk. P. C. 104. 2. Hawk. P. C, 340. i. Eac. Abr, 456.* 


The 
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.The Court were of c^inion, that there being another word in Tut f;,»r« 
this inquifition which carries the fenfe, it is therefore fufficient; 
bat if it had flood fingly upon this word « emergit** it had not 
been good. • j* jqj J 

And this fafl: happening about the time of the general pardon, The goods of a 
THE Court was of opinion, that where anintereft is vefted * in/e/o ^«/*arenoi 
the king, a pardon of all forfeitures will not diveft it, but that 
nothing was vefted here before inquifition found. fou^ j and the 

forfeiture is therefore faved by a previous pardon.—5, Co. 110. 3, Inft. 54. 1. Sid. 150. 162. 

X. Saund. 362. i. Mod. 53. 4. Bl. Com. 190. i. Hale F. C. 414. i. Hawk. F. C, xo4. 
a. Bac. Abr. 48a. 

Secondly, It was objetfled, that this inquifition ought to fet if ^ coroner’s 
forth that Saloway came by his death by this means, et nulio 

tnodo qfiOCUn^i* be amended for 

. ' . defeft of form» 

To which it was anfwered by Pemberton, Serjeant^ that m 

matters of form only, the Judges have fent for the coroner into i* Sid. 225. 

court, and ordered him to amend it. * 59 - 

’ I. Salk. 377, 

2. Ley. 140. Stra. 261. Fiezg. 6. x. Hawk. P. C. 104. 2. Bac. Abr. 482. 


Rodney againji Strode. Cafe 62, 

an action on the case was brought againfl three defen- The Court will 
dants; one of them fuffered judgment to go by defhult, and trillion'the*'^ 
the other two pleaded not guilty. '1 he caufe was tried the lafl ground of «t. 
affizes at Exeter, and it was for impofing the crime of treafon upon ceffive damages, 
the plaintiff, and for aflaulti^ and tmprifoning of him. There *'* aSion on 
was a verdidt for the plaintiff^ and onethoufand pounds damages 
againfl Mr, Strode, and fifty pounds againfl the other defendant, piaimiff with 
who pleaded. The plaintiff entered a nolle profequi againfl him treafon. 

\vho let the judgment go by default, and againfl the other defen- ^ ^ 

dant for the fifty pounds damages j and took judgment only againfl ,' bi. Rrp. agsl 
Mr. Strode. 384, 418. 

• 2. Bl, Rep. 8 o2« 

Pemberton, Serjeant, moved for a new trial, by reafon of 85»- 9*9* 95s* 

• the excejftve damages, which were not proportioned to the quality ® I * 
of the plaintiff, he being a man of iqpan fortune. xerm R np , 

But it was oppofed by the plaintiff. For that the defendant pur- z^Term Rap! 
fued him as a traitor, and when he was apprehended for that crime 4 < <<!• 
he caufed him to be arrefled for one thoufand pounds at the fuit of 
another perfon, to whom he was not indebted. 

Court, upon confederation of the circumftances of the 
cafe, refiifed to grant a new trial* 


H4 


Then 



• [ lOZ ] 
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loan aflionof Then Pemberton, Serjeant^ for the defendants^ moved t«1 
trefpajsandMfe of judgment, and for caufe {hewed, that the jury have found 

ITiinft "tTw guilty, and afTefTed feveral damages, which they cannot do, 

jeiaifyf if one of bccaule this is a joint adfion, to which the defendants have pleaded 
them confcfs the jointly, and being found guilty modo et form&y the jury cannot 
aaion, and the aflefs the damages feverally, for the damage is the fame by the one 
fcim'i ^not**un'* other; and therefore it hath been adjudged, that where an 

ly ”and"thc hiry of battery was brought ^ainft three, and one pleaded not 

alTefs loocl. guilty, and the other two Jon ajfault * demefne^ and feveral dama-* 
ttarnsRcs on ihe ges found againfl them, it was held ill, for that very rcafon, becaufe 
dKiaultjjodsi;!, joint offencc (a). It is true, where there arc divers de- 

who pleaded mt ^'^^dants,and damages aflefTed feverally, the plaintiff has his elciSioti 
fnihy j the ver- to take execution de melioribus damnh^ but this is when the trials 
di«is bad ; but are at feveral times. So it is where they plead feveral pleas ; as 
if the paiinrifif in an aclioii of battery, one pleads not guilty, and the otherjufti- 
Tui IT fies, and both ifliics are found for the plaintiff} in fuch cafe he* may 
two who ^.W- a ;;j;; projl againfi one, and take judgment againft the other, 
fd, he thaii have bccaufc their pleas are feveral; but where they plead jointly, th«‘ 
judgmentfor the jury cannot fever the damages (b)» 
ditmagos in tiu . . . 

dsfauh. But P.Ir. Pollexfen, for the plaintiff inhftcd, that even in 

this c. fe damages inf.y be afleffed feverally; for where two defen¬ 
dants are fixed for the fame batteri', and they plead the fame pica, 
yet damages may be affeffed feverally (t ). So was the cafe of 
Trcbarefoct v. Greenway in this court, which was an a< 5 fion for 
an affauJt and battery and falfc imprifonment j one of the dcfeji- 
dants pleaded not guilty, and the other juflificd ; iffue was joined 5 
and there was a verdidi for the plaintiff, and damages afleflld fe- 
vcrally ; the plaintiff entered a nolle profequi as to one, and took 
judgment againft the other, and upon this a writ of error was 
brought in this court, and the judgment was affirmed. So if an 
action of trefpafs be brought againlF two for taking of one hundred 
pounds, where the one took feventy pounds, and the other tliirty, 
damages {hall be affeffed feverally. It was admitted, that regular 1 y 
Bsc. Abr. 9, tfjg damages ought to be entire, efpccially where the action is jciint*j 
*■ (. but where the fadts are feveral, damages may likewile be fo aliefied ; 

I but in this cafe the jury hath done what the Court would do, had 
it been in a criminal caufe. 

CuRXA. 'I'his is all but one fact, which the jury is to tr y : it 
is true, when feveral pcrf.ms'are found guilty criminally, then 
the damages may be {evered in proportion to their guilt; but 
here all are equally guilty of the fame offence ; and it fcenis to b# 
a contradiction to fay, thatriie plaintiff is injured by one to the 
value of fifty pounds and by the other to the value of one thoufand 
pounds when both are equally guilty. Every defendant ought to 
anfvi’er full as much as the plaintiff is damnified; now howTsTi~' 
poffiblc he {hould bs diurmified fo much by one and fo little by tht 
other ? • ". 

(«), Aaftin V. Millard, Cro. Eliz, {V) Sampron *». Cramfleld, x. ByjllL 
t(to. * 157. iUlU 4 ’« tot* 677* 

Walili V. BUiiopf Cto. Car. 239. 

Bit 


3 C. Carth. iq. 
S. C.Con.b. iS. 
39* 

S. C, 2. Show, 

469. 

II. Co. 6. 

Cro. Jac, 118. 
X..RolI. Rep. 
S*.- 

Hob. 66. 
Brownl. 2J3. 
Cto. Car. 239 
*U-3- 

X Roll. Abr. 
784. 
t 

JO. 

S» Mod. 78.296. 
|X. Med. 12 
» 3 t* 

s. Sera. 91*0. 

Xf^O. 

i. Ld. Ray. 
diSSi. 
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But notwithftanding this opinion^ judgment was afterwards 
jiven for the plaintiff (a)* 


(aj By WYTHINSf HoLLOWAYf 
and WmoHT, Juftieeit againft the 
opinion of Hmbert, Cintf Juftiet. 
S. C. Comb. 39. Kut it feems that the 
Chief JuilTce was afterwards of the fame 
opinion with the reft of tlie Court, 
S. C. 2. Show. 470.; and, on w'rits of 
error being brought,iliisjiidgment was af¬ 
firmed, both ill the exchequer tbamber 
and in the houje of hrdt, S. C. Carth. 
ai. i for the defe£i of the •verdifi was 
eur^ by enteiing the nolle frofequi. 
See the cafe of Hill v, Coodchild, 
3. Burr. 2791. where it is determined, 
that where the trefpafs is jointly charged 
on both defendants, and I'le verdict hnds 
4ltem both jointly guilty^ the jury cannot 


afterwards aliefs femrttl damages ; and 
Noke V. Ingram, i. Wilf. 89. that 
where two defendants fever in pleads, 
ing, and the one pleads a bankruptcy, 
which on ilTue joined is found for him, 
the plaintiff may enter a nolle profeyni as 
to him, and lUU proceed to final judg« 
ment, and execution againft the others 
Dougl. 169. notile—See alfo Parker «• 
Laurance, i> Hob. ; Stowley v. 
Eveley, I. Hob. 180,; Walfti v. Bi^op, 
Cio. Car. 239. 243. ; Weller v. Goyton, 
I. Burr. 358, j Rex v. Clarke, Cowp. 
611.i Powcl V. White, Dougi. 169. g 
Rofe V. Bowler, H. El. Rep. to8. } 
Drummond v. Dorant, 4. Term 
360. 


Roaifxv 

UgUlflf 

Sraoasd 


Peak againft Mekcr. 


Cafe Sjji 


A CTION ON THE CASE FOR WORDS. —^Thc plaintiff de-To ^ ^ m 
dared, that he was a merchant, and bred up in the church of ^ 
England % and that when the prefent king came to the crown, the u papift^^ 
laid plaintiff made a bonfire at his door in the city of London-^ and >< and a pitiful 
the defendant then fpoke of him thefe words, for which he now “ feIlow,*’is ae« 
brought this aftion: “ He” (innuendo the plaintiff) “ is a rogue, 

“ a papift dog, and a pitiful fellow, and never a roMe in town *“**»- * • 

“ has a bonfire before his door but he the plaintin had a ver- »• Vent. s6j« 
di£l, and five hundred pounds damages were given.—A writ of *^*lw^*w 
error was brought. ButiT was adjudged withoutargument,that 68 .8*8, 

the words were actionable. a Show. 14^ 

^ 250. 8. Mod. 283. t. Com, Dig. i8s. Ld. Ray. 8xa, 


Joyner againjl Pritchard. 

N ACTION was brought upon the ftatute of Rich. 2. c. 15. 
for profecuting of a cauie in the admiralty court which did 
arife upon the land.—It was tried before the Chief Justice in 
London, and a verdi<^ for the plaintiff. 

Mr. Thompson moved in arreftof judgment. For that the 
a£tion was brought Iw original, in which it was fet forth, that the 
.defendant profecut. fuit et adhuc profequitur, l^c, in Curia Jdmi- 
ralitaU Now the profequitur is fubfequent to the original, and fo 
they have recovered damages for that which was done after the 
"a^Sfion brought. 

Ci^iA. Thefe words “ adhuc profequitur” muft refer to the 
tlme^ filing forth this original j like the cafe of a covenant for 
quiet enjoyment, and a breach affigned, that the defendant built a 
ihed, whereby he hindered the plaintiff that he could not enjoy it 

hucufque. 


Cafe 64. 

If « declarathMl 
fay, that the 
defendant peem 
feent. fuitetad* 
hue prqfefuitnr^ 
it lhall be in* 
tended at tha 
time when the 
action was cotkl« 
menced. 

4. Mo^. 

I. Salk. . 

Stra. 394. 

Ld. Ray. 905* 

3. Texai Rep. ' 
i 36 . 
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Ipvvir . hueufque^ which word muft refer to the time of the a^on broug^ 
jmj afterwards. 

Judgment was given for the plaintiff. 

•[ :o4] 

Cafe 65. • Xhe Yi\n% 4 igainft ... 


An indidment 
charfingthatthe 
defendant/orgfi/ 
•certain writing 
•Uigatory, by 
which Jt, was 
iamd, is repug' 
nant; for ifthe 
bond be forgtd^ 


A N INFORMATION was brought againft the defendant for 
forgery, fetting forth, that the defendant being a man of ill 
feme, &c. and contriving to cheat one did forge quoddam fcrip- 
tum^ dated the i6th day of OHober^ in the year 1681, continens 
in fe fcriptum ebligatorium per quod quidem fcriptum obligatorium 
prad. A. obligatus fuit prad» defend* in quadraginta libris^ fcjfc.—• 
He was found guilty. 


i"°* *** afterwards this exception was taken in arreft of judgment. 

That the fa£t alledgeS in the information was a coniradiiftion of 
r**cFr.*^«* ‘itfelf i how could be bound when the bond was forged?— 
Secondly, It is not fet forth what that fcriptum obligatorium'WZSy 
whether it was fcriptum fgillatum or not. 

Curia. The defendant is found guilty of the forging df a 
writing, in which was contained quoddam fcriptum obligatorium^ 
and that may be a true bond. 


a. Stra. 747. 
Qoi. H44. 

I. Ld.Ray. 
530. 737. 

•I Ld. Ray. 
9tl. 1468. 


Judgment was arrefted. 


Cafe 66. 


Memorandum. 


Povis made Tuefday April the 27th SiR Thomas Powis, of Lin- 

*^^**1. coln*s lnn<i was made Sollicitor General-^ in the place of Mr. 

^ Finch, and was called within the bar. 


• Cafe 67. 


Hanchet againft Thelwal. 


A teftator hav- 
ing Nvo/Miand 

jfmr ‘ dinghttrt 
dfvifnbidioufes 
vlb one of bis 
§ef» for life; 
mod after his 


■pJECTMENT.'—A fpecial verdidl was found, in which the 
cafe arofe upon the conftrudticn of the words in a will. 

The teftator, being feifed in fee, had iflue two fons and four 
daughters : he made his will, anddevifed his eftate (being in houfes) 
by thefe words: “ Item, I give and bequeath to my fon Nichclao 


, 4 es>ire. “ then I give my clt.»te ro my/o«r daughiert^fhan and (hare alike ; and if. any of theniH 
^io before marriage, then her part to the reft fcivivinp ; and if all my fons and daughters die 
O^Uftoot iffue, then I give my faid houfes to my fiih r and her heirs.” On the death of $be fen without 
the four daughters are tenant! tn commen ; amt tlicrelorc if one marry and die, leaving iffue • 
r ft|t,fodhfon fhallcnme in for his fourth part of the eftate.^—Ray. 45a. Skin. 17. a. Jones, 171, 
y,Show. X36. Pollexf. 434. ». VO'^n. 545. 8. Mod. *63. 9. Mod. 57, lo. Mod. 181, 

f 4^». 4 * 9 * **• Mod. 44. 5X. 378. xSj. *. Vern. 449. 536. 545. Gilb. Eq. Bep. 

if > 3 ®* f'**- * 3 * *04- 117. 314. Cafes T. T, a6z, ^Stra, 7^0, 

Ray. •04. 568. x. Ld. Ray. 873, 1440. Comyns, 82. 371. 542. 3. Peer. Wms, ly^T 

CeA, 192. Cowpet, 257. 309. 353. 3. Brown's Cafes Chan. 25. 


V , 

M Priet 
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“ P^Ue my houfes in Wejlmiryier ; and if it pleafe God to tak« 
*• away my fon, then I give my eftate to my four daughters 
? (naming them), fhare and ihare alike ; and if it pleafe God to 

take away any of my laid daughters before marriage, then I 
“ give her or their part to the reftfurviving j and if all myfons 
“ and daughters die without ifliie, then 1 give my faid houfes to 
“ my filler Anne Warner ^ and her heirs.” * Nicholas Price en¬ 
tered and died without ilTue; then the four fillers entered; and 
Margaret the eldeft married Thekval, and died, leaving iffue a fon, 
who was the leflbr of the plaintiff, who infifted upon his title to a 
fourth part of the houfes. 

The qucllion was. What eftate the daughters took by this 
will, whether joint ejiates for life, or feveral remainders in tail ? 
If only joint eftates for life, then the plaintiff, as heir to his mo¬ 
ther, will not be entitled to a fourth part; if feveral remainders in 
tail, then the father will have it during his life, as tenant by the 
courtefy. 

This cafe was argued this Term by Mr. Pollfxfen for the 
plaintiff: and in Hilary Term following by counfcl for the dt- 

The plaintiff’s counfel infilled, that they took joint eftates for 
life, and this feemed to be the intent of the teftator, by the words 
in his wmII (a the firft claufe whereof was, “ I give and bequeath 
“ my houfes in We/iminjier to Nicholas Price now by thefe 
words an eftate for life only paffed to him, and not an inheritance, 
for there was nothing to be done, or anv thing to be paid out of 
it. The next claufe is, “If it pleafe 6od to take away my fon, 
“ then 1 give my eftate to my four daughters, (hare and ftiare 
“ alike.” Now thefe words cannot give the daughters a fee- 
limplc by any intendment whatfoever; but if any word in this 
claufe feems to admit of fuch a conllrudllon, it mull be the word 
“ eftate,” which fometimes fignifies the land itfelf, and fometimes 
the eftate in the land. But here the word “ eftate” cannot create 
a fee-fimple, becaufe the teftator gave his daughters that eftate 
which he had given to his fon before, and that was only for 
life. Then follow the words “ (hare and Ihare alike j” and that 
only makes them tenants in common. The next claufe is, “ If 
“ it pleafe God to take away any of my faid daughters before mar- 
“ riage, then I give her or their part to the reft furviving (b)i’* 
Thefe-words, as they are permed, can have no influence upon the 

(«) See Reeves v, Winnington, ante, ffiare and <hare alike; it was held, that 
4,. allhough the words *' equally to he d=. 

(A) See the cafe of Armftrong v. “ vidtd,” and “ Ihare and Ihare alike,” 
Eldridge. «. Brown 's Cafes Chan. ZI5. are in general conflrued in a will to 
where a teftator gave a refidue to trutlees create a tenancy in common, yet that 
to. pay the intereft to four perfons for here the context fhewed a jointenancy 
life, eqi^y between them, Ihare and to be intended ; and tlieiefore, two of the 
ihare alfm ; and after the deceafe of the children being dead, it was decreed, that 
furvivtTt then to divide the principal to the whole Ihould go to the ether two by 
and among all and every their children, furvivorihip. 

cafe. 
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I 

cafe. Then follows the laft claufe, “ and if all my fens an<| 
«t daughters die without iflue, then I give, &c.” Thefc words 
create no eftate tail in the daughters j for the teftator having twt • 
fans and four daughters.^ it cannot be * colle<Fled by thefe words 
how they (hall take, and by confequence it cannot be an eftate 
tail by implication. Now fuppofe one of the daughters ihould 
die without ifluc, it is uncertain who lhall have her part} and 
therefore, there being no appointment in what order this eftate (hall 
go, it cannot be an eftate tail i and to maintain this opinion this 
cafe was cited (aj : One Collier was feifed in fee of three houfes, 
and had illue three fons, yohn^ Robert., and Richardi he devtfed 
to each of them a houfe in fee, provifo if all his children die 
•without ifllie of their bodies, then the houfes to be to his wife. 
The two eldeft fons died without ilTuc, the younger had iflue a 
daughter, who married the leflbr of the plaintiff. The queftion 
was, Whether by the death of the eldeft fon without iffue, there 
was a crofs remainder to Richard, and tlie heirs of his body ; or 
whether the wife fhall take immediately, or expedt till after the 
death of ail the fons without iil'ue I And it was adjudged, that the 
wife fiiall take immediately, and that there were no crofs remain¬ 
ders, nor any eftate by implication, becaufe it was a devife to 
them fevcrally by exprefs limitation. So that if no eftate tail 
arifes to the daughters in this cafe by implication, then it is no' 
more than a devife to his iffue (bj, which extends to them all, and 
gives only an eftate for life. 

Ror the defendant it was argued, that the fons and daughters 
have an eftate tail by implication. It was agreed that Rlitholas 
had only an eftate for life, and that the word “ eftate” in this cafe 
means the houfes, and not the intcreft in them. It is true, there 
is no exprefs limitation of any eftate to them, but there is an 
exprefs determination cf it. Now if this be not an eftate tail by 
injplication, then the words “ dying without iflue” are void. A 
devife to his fon, and if he die net having a fon, then it is devifed 
over, this is an eftate tail in remainder (c). It cannot be a doubt 
v;ho fliali take lirft ; for the daughters fhall take it, and after them, 
aF it Is moft natural, the eldeft Ion j for where there is the fame 
proximity of blvod, the eftate fliall go to the eldeft {d). As for 
inft.nnce {e), one Chapman being feifed in fee of two houfes, and 
having three brothers, dcvifejl the houfe which A. dwelt in, to 
his laid three brothers; and the houfe in which his brother Thomas 
Chapman did dv/cll, he devifed to the faid * Thomas, paying fo 
muen, &c. or dfc to remaiu to the family of the teftator, provided 
that i.ie houfes be not fold, but go to the next of the males, and 


(a) CiU'Cit V. Wiwy, Cro. Jac. 655. 
I. fct). Ahr. 150. s-Roll. Rep. z8i. 
•ncl (ce (he care o( Runddle v. ICeley, 
Caitcr, 173. where thia cate ia cited as 
Koed law. See alfo Dyer, 330. Bend> 
lovv, 2|Z. i. Roll, Ab), 839. 

( 0 ) Taylor v. Cto. Life. 743. 


I. Eq, Abr. 214. 2. Andcr. 13^ 

I. Vent. *29, Godb. 302. 

(e) Newton v. BarnaiOine, Moor, 127. 
^^i) Dyer, 333. .. 

(e) bie the cafe of Coundtn v. 
CJaitce, Hob. 29. t« Eq. Abr. Z13. 
Moor, 8£o. 
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ehe blood of the males ; Thomas died without iflue; the eldeft of V 

the two furviving brothers had iffue a daughter, and died: the 
‘ queftion was, Whether that daughter or the youngeft brother of 
ttie teftator (hould have the houfe ? It was adjudged, that the 
daughter (hould have it in tail: for the provifo that the houfea 
be not fold, &c. made it a tail; and the words « to remain to the. 

family” mud be intended to the elded. If this be not an 
edate tail, then the devife over to Jme Warner is void. As to 
the cafe of Gilbert v. Witty (a), that moves upon another rea- 
fon; for there every one took by a didind and feparate limita¬ 
tion. 

Curia. In that cafe all the edate was limited didindly to the 
three fons; but in this it is otherwife, for the tedator had two 
fons, and no edate was limited to one of them before ; then he 
faith, «If all my fons and daughters die without iflue, then, &c." 
and thus the cafes differ, which creates the difficulty. But no 
reafon can be given why this Court fliould not condruc wills ac¬ 
cording to the rules of common law, where an edate by implica- 
'tion is fo uiKertain; lor when men are fick, and yet have a difpofing 
power left, they ufually write nonfenfe, and the Judges mud rack 
their brains to find out what is intended. Tins cannot be an e/late 
tail in the daughters, and therefore the heir mud come in for his 
fourth part. 

Judgment for the plaintiff, 

(a) x.Eq.Ahr. 190. 2. Roll. Rep. 173. where this calb is cited, and admit* 
ktu Cro. Jac. 655.— See aU'o Carter, ted to be law. 


Dixon ogainft Robinfon. 


Cafe 68. 


^T'HIS was a fpecial iflue, dirctded out of chancery, and tried 
this day at the bar by a Middlefex jury. 

The quedion was, Whether ballivusy probi hominesy et burgenfes 
hurgi de Andover in Hampjhire had power to keep a fair at 
Weyhill in any one place where they pleafe ? the bill being exhi¬ 
bited to confine the fair to a particular place \ which fair was 
granted to them by charter from ^een EUzabetb, 


If the Ring 
a fairgeneral^^ 
the grantea 
keep it whoi 
be pleafte ) 
if granted to Ml 
held in a 
he map lceq> i| 
in any pUoatli 
the town. , 


They who would have it confined to a certain place gave in * r loft'Ti 
evidence, that the hofpitaller of Ewelmey in Oxjfhrdjhirey was 
feifed in fee of the manor of RafnbridgCy within which manor the *■ lnil.49ii's' 

• place was where the fair was always kept, and ffiat the parfon 
of Andover had glebe there: that this place was called JVeyhilly 
and refits did arife by piccage and dallage, to the yearly ‘lo. 

Value of two hundred pounds: that it was an ancient fair held ». Ba* Ai^ 
th^ by prefeription before the town of Andover had a charter: 4 S 6 i 417., 
thn upon the late furrendcr of charters, the town of Andover did *• 
likewife furrender and took a new charter, in which liberty was ^ 

given to them to keep tins fair in what place they would; that 

both 
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Vixov both the ho/pitaller and parfon petitioned the king in council, 'ai¥l 

mgmtttft obtained an order to try where the fair ought to be kept, whic^ 

oBiNsoH. accordingly at the exchequer bar, and a vcrdiiS: for the* 

parfon. 

Herbert, Chief Ju/ilce. If the fair belong to they 

may chufe whether they will keep it at any place; and that may 
create another queftion, Whether they may not forfeit this fran- 
chife by difufe ? But certainly if the place be not limited by the 
king*s grant, they may keep it where they pleafe, or rather where 
they canmoft conveniently, and if it be fo limited, they may keep 
it in what part of fuch place they will. 


Daw ling again ft Venman. 


an 

xV. 


Cafe 69. 

An mfitvt will 
nnt lie for defa. 
mation in an 
affidavit taken 
in the court of 
chancery, in a 
caufe there de¬ 
pending. 

8. C. a. Show. 

44 «. 

j.Roll. Ab. 37. 

Cro. Eliz. 521. 

Halt. II. 

1. Sid. 50.13i< 
a. Lev. 119. 

Owen, 258. 

Foph. 144. 

Bard. 22X. I. Leon. 107. 1. Com. Dig. 172. 1. Bac. Abr. 67. 2. Peer. Wnos. 406. 


ACTION ON THE CASE was brought agaiiift the defendant, 
for making a fcandalous affidavit in Chancery^ in v/hich were 
thefe words: “ Mr. Daivling is ^ rogue and a knave, and I will 
“ make it out before my Lord Chancellor, and I will have him 
“ in the pillory.” Upon not guilty pleaded, there was a verdift 
for the plaintiff, and damages entire. 

It was moved in arrcfl of judgment, For that the truth of an 
oath fliall not be liable to a trial in an action on the cafe j for the 
law intends every oath to be true. Before the ftatute of Hen. 7. 
c. 3. which gives power to examine perjury, there was not any 
punifhment at the common law for a falfe oath made by any wit- 
nefs; and therefore an action will not lie for a fcandalous affidavit. 

Adjournaiur [a). 


»C 109] 
Cafe 70. 


(a) In S. C. 2. Show. 446. it is faid, 
that the judgment was arrefted, becaufe 
an a£tion will not lie for a falfe oath in 
chancery, &c.; and the cafe of Eyres v. 
Sedgwick, Cio. Jac. 601. and Harding 
V. Bodman, Mutton, is. referred to as 


authorities.--Scealfo the cafe of Cox v. 
Smith, 1. Lev. TI9. which feems to 
admit, that an action will not lie for 
taking a falfe oath, unlefs it be the ca9fe 
of ffeciul damage. 


Anonymous. 


releafe ff A N ACTION ofaflault and battery and falfe imprifonment was 
^defendant in XX. brought againft four defendants : the plaintiff had judgment, 

< ^ftharge ehe wrought a writ of error. 

ww^aU plaintiff in the ad^ion pleaded the releafe of one of them, 

IttedjplMy and End to ffiis plea all four jointly demur. 

, ip • pe^i^ The Court was of opinion, that judgment mighTbb given fe- 

ts(5, verally; for they being compelled by law to join in a writ of error, 

' ItoliL Abrl4ta. Cro. Jac. 117. 10. Mod. 163. 11. Mod. 254. la. Mod. 86. 96. 3olbi557. 

439. X. Ld, Ray. 34X. z. Ld. Ray. X38X. 5. Com. Dig. ^ Pleader'* (3. B. 19.). 

Atr. 283. 
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«he releafe of one (hall not difcharge the reft of a perfonal thing (a), AMottvmwU 
Bftt where divers are to recover in the perfonuty, the releafe of 
q|ie is a bar to all; but it is not fo in point of difcluu’ge (^). If 
two co'parceners make a leafe of a houfe, and the rent is in ar- 
rear, and one of them bring the aftion and recover, the judg¬ 
ment ihall be arrefted, becaufe one alone hath recovered in debt 
for a moiety, when both ought to join (c). But it is agreed that 
if one tenant in common m^e a leafe rendering rent, which after¬ 
wards is in arrear, they muft join in an atftion of debt (d), becaufe 
it favours of the perfonalty. But it is otherwife in cafe of ther 
realty. 

(«) I. td, Ray. 244. (e) But fee T, Mod, loa. 

(A) Ruddock's Cafci 6. Co. 25, (d) Lit. fed. 316, 


TRINITY 




trinity term, 


The Second of James the Second, 

I N 

The King’s Bench. 

Sir Edward Herbert, Knf. Chief fufilccm 
Sir Francis Wythens, Knt, J 
Sir Richard Holloway, Knt, V yufiices, 
Robert Wright, Knt. J 

Sir Robert Sawyer, JKnt. Attorney Generate 
Sir Thomas Powis, Knt. Solicitor General^ 


• Aldridge a^ainft Duke. 


•f lio J 
Cafe 71. 


A ssault, battery, wounding, and imprifoning of hln^ Tidpafi 

firom the tenth of jtugu/i^ 24. Car. 2. ufjue exhibi-^ nuedmanyTcanii 
^ tienem Billa. The d^endant pleaded not guilty, infra **** Ambmi 
fex annos (a). The plsuntifF replied, that the writ was &ed 
out the fecond of Otfober^ 1. Jac. 2.; and that the defendant was ?ygiw»*d«n«a 
guilty within fix years next before the writ brought. Upon this only for th* la^ 
liTue was joined; and a verdiiS: was given for the plaintiff} and da yswt. 
entire damages given. S. C.Shew. 

Mr. P01.1.SXFEN moved two exceptions inarreft of judgment. s?a<foBA.s«i 

a. RtdL Abr. 549. i. Sid. *53. i. Vent. >04. 294. %. Roll. R^p. t$§* s. Silk. 4^1% 
S. Mod. 78. 17X. 9. Med. 3s. 10. Mod. 3S. 104. toS. 073.994. jij. ti.Mod. 1*7.131. gllfi. 

I, Vem. 73. *56. 456. Vem. 335. 540. 695. Prc. Ch. giS. OUb. E. R. 41. 

Pitas. 81. I. Ld. Ray. 383. 3. Ld. Ray. 1099. 1. Peer. Wat. 743. s. Peer. Woe. 144. : 

3. Peer. Wmi. 143. 387. 309. 5. Com. Dig. <* PIhwIct** (3. M. 10 )* 


(«) By 31.7«e. s'e. x6. f. 3 . ** All 
** aftiom of ti^pafa, of aiTault, battery, 
** wono^S, insprlAminent, or any of 
** thegt], foall be fued within /wr jmn 
V neJU after the caufe of fnch adUons 
** or fait, and not after.** And in the 
cafo of Blackmore v. Tidderley, 3 . Salk. 
433. where to an adlion of uefnafi of 

voL. m. 


aflOittte and battery the defendant pleaded 
not goilty Mjfro fine eawt, by mi^kee 
rna Coobt after arsumcm, on Ar. 
nwrrrr. Iield it a bad plea ) for there Is 
no fueb plea at common law | and tlio 
direftions of the ftatote mull be purfited. 
S. C. 6. Mod. a 40 . 


I 


FrmsT 
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Alvkidge First, That a verdict cannot help what appears to be othe/*- 

^MH/t upon the face of the record. * Now here the plaintiff de- 

dares, that he was imprifoned the tenth of Augujl^ 24. Car. zi 
which is thirteen years Imce j and being one entire trefpafs, tlie 
ifTue is found as laid in the declaration; which cannot be for fo 
many years between the caufe of a6\ioii and bringing of the writ $ 
for if a trefpafs be continued feveral years, the plaintiff muft fue 
only for the laft fix years, for which he hath a complete caufe of 
aflion; but when thofe are expired, he is barred by the ftatutc. 

Secondly, When the plaintiff has any caufe of affion, then 
the ftatute of Limitations begins ; as in an adion on tlie cafe for 
•words, if they be aiftionable in themfelves without alledging fpe- 
cial damages, the plaintiff will recover damages from the time of 
the fpeaking, and not according to what lofs maj'follow (.?), So 
in trover and converfion, when there is a caufe of adion vefted, 
and the goods continue in the fame pofl'eflion for feven years after¬ 
wards ; in fuch cafe it is the firft converfion which entitles the 
plaintiff to an adion. So in the cafe at bar, though this be a con¬ 
tinued imprifonment, yet fo much as was before the writ brougl^t 
is barred by the ftatute. 

Thompson, contra. The verdid: is good, for the jury icjecl 
the beginning of the trefpafs, and give damages only for that which 
falls within the fix years j and this may be done becaufe it is laid 
ufqtte exhibitionem biiUe. If the defendant hail pleaded tict guilty 
generally, then damages muft be for the thirteen yeais, though 
the plaintiff on his own Ihewing had brought his adlion for a thing 
done beyond the time limited by the ftatute ; but having pleaded 
“ not guilty at any time within lix years,” if the veidi(it find 
him guuty within that time, it is againft him (b). 

' Secondly, As to the objc<£iion, that the caufe ofaifion arifes 
beyond fix years, though it do appear fo in the declaration, yet 
that doth not exclude the plaintiff^ for there might have been 
pjocefs out before, or he might be difabled by an outlawry, which 
may be now reverfed; or be might be in prilbn and newly dif. 
charged j from which time lie hath fix years to begin his action ) 
for being under either of thele circumftances, the ftatute dues not 
hurt him. 

Curia. If an action offalfe imprifonment be brought for fe* 
ven years, and the jury find the defendant guilty but for two days, 
trcfpalis within the declaration. * '1 his ftatute relates to a 
^ diftind"t and not to a continued a»Si, for after fix years it will be 

f^f^^*** ^difficult to prove a trefpafsj many accidents may happen withi^ 

At^^.Salk. time, as the death, or removal of witneffes, &c. 

• .Judgment was given for the plaintiff. 


(a) Saundets v, Edwards, i. Sid. 

eS’ 

(b) Sk Tbiiriip v. Warren, Cro. Gar. 


160.; Stile V. Finch, Cro. CAj^jSi. | 
HawkiiK m, Eilhead, Ck>« Car. 404.^ * 

Dobfoqr 
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Dobfon againft Thorniftone, 

TpHE plaintiff was a hvjbandtmny who brought an afiion agwnft 
the defendant for th^e words': “ He owes more money than 
" he is worth; he is run away; and is broke and he had a 
verdidt. 

It was moved now in arreft of judgment, that the words being 
fpoken of a farmer^ are nOt adllonable. To iay that a gentleman is 
a cozener, a bankrupt, and has got an occupation to deceive 
meni” though he ufed to buy and fell, yet, being no merchanty 
k was the better opinion of the Court, that the words were not 
adtionable (a)^ So to fay of a farmery that he is “ a whorefon 
bankrupt rogue,” and it not appearing that he got his living 
by buying arid felling, or that the words were fpoken of him re¬ 
lating to his occupation, it is not adlionable (bf For it muft not 
oiUy appear that the plaintiff hath a trade (r), but that he gets his 
living by it (</), otherwife the words ipoken of him will not bear 




non. 


ut THE Court held the Words to be adlionable : the like 
judgment was given in the cafe of a carpenter, in Michaelmas 
ierm 3. Jac^ 2. for words, viz. “ He is broke and run away. 


Cafe ^2. 

To fay of a bufm 
iaiidmatt nr farm 
mer, He owiJi 
** more money 
** than he la 
** worth, hell 
** run away a«d 
broke,’*!) ac¬ 
tionable. 

Port. 155. 

1. Roll. Ab. dr. 
I. Sid. 414. 

I. Lev. , 

Cro. Car. 473, 
Carth. 330. 
Ray. 184. toy. 
Cro. Jac. 578, 

1. Ld, Ray. 
610. 

2. Ld. Ray. 
i4i7> X 48 o« 




(a) Hilary Term, tS. Eli». in B. R. 
£oiJMt, 40. 

Phillips V. Phillips, Styles, 4x0. 


(r) Hawkins v. Cutis, Hutt. 49. 
(if) Emmerfon's Cafe, j. Sid. 299. 


Anonymous. 


Cafe 73. 


I^OTA. Judgment was given upon a demurrer, and a writ of Theominion of 
enquiry was awarded; and in the entry thereof upon the 
ROLL the words “ per facramentum duodecim proborum et legalium !! 
hominujn" were left out. „ 7 nd%*Zfui 

The queftion was, Whether it fhould be amended ? termg a 


It was faid, that a capiatur for a mifericordia fhall be amended 
upon the new ftatute 16. £< 17. Car. 2. c. 8. of Jeofails, after a ver- rbte'a’lKr 7 udgI 
di^i but whether upon a demurrery it was doubted. In a quo ment on drawr- 
voarranto judgment was entered by difclaimery by the confent of all rerrand withoue 
parties, and the words ‘‘ virtute et pratextu literarum patentium of 

« geren. dat. 17. were written in the margin * of the paper ' ***' 

^wifbythethen Attorney General; but, by reafon of a Itroke* [ I13 J 
«rofs them, the clerk omitted them in engroffing the judgment. But, ^ ^ 

upon a motion, the Court held this amendable at the common law, 405.** ' 

Curia. The ‘error is only a mif-entry of the writ of enquiry; crm^c«^**!8-s. 
and it is amendable tvithout payment of cofts. earth.*167,^ 

Cro. ElUf. 609. 2. Siund. 289. Stra. 313. 684. 1077. 2, Ld. Ray. X397. 1587* 

jz. Mod. 370. 435. 560. 10. Mod. 68. 82. 270. 8. Mod. 234. 375. Cootynt, 4( 9,' 

If, Cons. D.g. 335, 336. Andr. 362. Fitxg. i6x. 268. t. Term Rep. 783. 


1 2 


Mr. 
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«t* Mft. Aston, the Secendary^ faid, that cofts virere never paid ia 
this court upon fuch amendments, nor in the common pleas until 
my lord Chief Justice V augman's time i but tiiathe sdtered 
the pra<51ice, and made the rule, that if you amend after a writ of 
error brought, you tnuft pay cojts* 


Cafe 74. Holcomb agatttft Petit. 

Theexwttioror A DEVASTAVIT was brought againft an adminijirater pf 
* rightful executor: He pleaded an infufficient plcaj suid 
far w admini* there was a demurrer. 

the30^ Thequeftion was upon the (latute of 30. Car. 2. c, 7. (aj the 
Cir. i. c. 7. be title Whereof is, “ An a£l to enable creditors to recover their debts 
charged upon a « of the executors and adminiftrators of executors in their own 

Sn*** ** which is introdiuSIory of a new law, and charges thofe 

* " who were not chargeable before at thp common law} but it ena^,^ 

“ I'hat all and every the executors and admlniftrators of any per- - 
*• “ fon or perfons who as executor or executors in his or their owh 

3.^ Leon. 241. ** wrong, or admini.'Irators, lhall wafte or convert any goods, 
»! Mod.*293* “ chattels, eilate, or ailcts of any perfon deceafed, to their own 
»«>L«on. 188. ** ufe, (ball be liable and chargeable in the fame manner as their 
* v^ent. 40. «* teftator or intellate would have been if they had been living.** 

I. Vtnt. 292. 

A.ch.Ccr. 217. Gold held, that he (hall not be charged} for where an a£I of 
Andr. parliament charges an executor, in fuch cafe an adminiftrator lhall 

* be likewife charged; but if an adminiftrator be charged, thatihall 
Term Rep. never extend to an executor. The rule is, a majori ad nunui valet 

97. 597. argumentuMt fed non e contra', therefore the rightful .executor lhall 
not be charged by this a«fl, which only makes executors of exe* 
CUTORS de fon tort liable. 

PollexEen contra. There can be no reafon given why the 
fhould make an adminiftrator of an adminiftrator liable to a 
deva/iavit, and not an adminiftrator of an executor de fon tort^ 
for die milchief will be the lame, and therefore a rightful eicecu- 
• ,r 114] tor who waftes the teftaCor's goods ought to be charged. * The 
recital of this a£t is large eiu)ugh; the preamble is general, and 
the enacting claufe expreiles executors and adminiltrators of 
« EXECUTORS de fon tort',** but then it alfo mentions “ admini- 
^ ftrators,’* but not fuch who are their administrators de 
fan tort. Now the word adminiftrator’* is in itfelf a gener^ 
word, and extends to any one who meddles with the perlbnad eftate, 
the preamble being general, and the z 6 l remedial, it is within 
fhe fiune mifehief. 

Curia. The word “ adminiftrator** is very cc»nprehenftve } 
for when an executor pleads, he fays plene adminUlravite^ If a 
..rightful executor W'aftc the goods, he is a kind of an admiux- 
8TRAT0R de fon tort for abuiuig the truft. There is no fu- 

(«) M.de perpetual by 4. Sc 5. IVitL tg Mery, c. 24. f. ». 

periofity 
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periority between an executor or an adminiftrator, for by this aft 
they are both equal in power as to the goods of the deceafed. 

Juctement was given that the admtnj/iratir of the rightful exe- 
catitr wall be liable (a). 


■ 

F»Tt 4 * 


(tf) By 4. & 5. Wf//, & Maryt c. *4. 
f. II. IT !• *iciTi», “ That as it 
** was doubted whether the ftatute 
«* 30. Cer. a. c. 7. did extend to any 
f executor or xdmlniliratcr of any exe- 
** cutor or adminiftrator of rigbt, who 
** for want of privity in law were not 
«* before anfwerable, nor could be fued 
** for the debts due from or by the firft 
c* teftator or inteftate, notwith/laoding 
** that fuch executor or adminiftrator 
^ « had Che goods and ellate of the 

** ftrft tetetor or inteftate, or converted 
** the fame to his own ufe }” it is 
SMACTKD, ** That all and every the ex- 
** ecutor or adminiftrator of fuch execu • 
toror adnuniftrator^rfg^, Wholhall 


** waAe or convert to his own ufe goods, 
chattels, or cAate, of Ms t?Aator or 
** inteAate, Aiall be liable and chargeable 
*' in tie fame manner as bis teAaior or 
** intcAate might or Aioold have been.'* 
»»Bnt in the cafe of Hammond v. Gatiijftf 
Trinity Term, 1*. Goo, a. it is faid, 
THX CovxT Arongly inclined, that an 
executor do Jon tor* of an execuitir do fon 
tort is not liable for a d^vafianit coiHi* 
mitted by the ArA executor do Jan tortp 
either at the common law or by the.e 
Aatu'cs ; becaufe, by Povri Ll, Jt^ico^ 
• the a£l only fays, that the rightfalexecu¬ 
tor or adminiArator of an executor 
do fon tart Aiall be liable, &e- Andrews, 
254. See BathurA's Cafe, 2, Vent, 40. 


Jenings againft Hankeys, Cafe 75, 

B y the ftatutc of 13. Car. 2. c. 10, it is enafted, That they who 'Tb* Wbr^ 
“ kill, courfe, hunt, or take away red or fellow deer in any 
^ ground where deer are kept, &c. or are aiding therein, if con- in^dto*iM 
** vifted by confeffion, or oath of one witnefs, before one juflice of the petudtyj 
“ of the peace, within ftx months after the offence done, (hall carmotbeaerjt. 

forfeit twenty pounds, one moiety to the informer, the other ^ 

** to the owner of the deer, to be levied by diflrefs by warrant 

under the juftice*s hand (b).** t. Ld* Ray, 

396. 731.744. 

The defendant was convifted by the oath pf the informer, •• R*y* 

f 545* 

Mr* Shower moved that it might be qualhed, becaufe the •- Vem, 317, 
loformer is not to be admitted as a witnei^ he being to have a ^ 

mmety of the forfeiture. The parties to an ufurious contraft fliall 
pot be fehxutted as an evidence to prove the ufury, becaufe he is 
tefiis in praprm caujd^ and by their oath may avoid their own x. stra. jxfi. 

Mr. PoLeexfen, centra. The iratute mves power to con- 828. si 8 s. ^ 
by the oath of a credible wttnefe, and Tuch is Ae informer. »*9* 


0 

|. 600, s . 


But fee ^9* Goo. %. c. %%. the 
c. af, and the i6. f7«e. 3. 
e. 30. } by which lift Aatute the 
13. Car. X. s. 10, ii re|W^ed, and other 
proviAona made upon this fuhjeA. 
x> Hawk. P.C, 189. andCafeain Crown 
liBW. 

(j A, Co. 68. a. Roll. Abr. 685. 


8 e e alib Co. Ut. 6. x. Ray. 191. 
I. Vait. 49* Hard. 331. j, SaUc. 
x8s. 1.81^498.633. a. Stra. 1043. 
3. Vm. x6x. «. Hawk. P. C. 533. 
a. Hawk. P. C. 610. and the cafes of 
Abraham v. Bonn, 4, Burr, 2256, and 
Fkxroy p. Gwtllbn, x. Term Rep. 153. 
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JcviNsi « It is not a material obje£lion to fay, that the informer ihall nofi 
agiinft ^ witnefs becaufe he hath a moiety of the forfeiture, for in cafts 

******* of the like nature the informer is always a good witnefs. As upon— 
the fiatute for Tupprelling of conventicles the informer is a good 
witnefs, and yet he hath part of the penalty; for other wife that 
a*fl would be of little force; for if he who fees the people met toge- 
Aer be not a good witnefs, nobody elfe can. 

Curia. In the ftatute of Robberies a man fwears for himfelf 
)>ccaufe there can be no other witnefs} he is a good witnefs fa). 


(ii) But fee the cafe of Rex v. Stone, 
vhere a convi^ion on this ftatute for 
killing fattow deer was quaftied, becaufe 
the informer was the witnefs ; and it 
was faid, that divers convi6lions had 
ken quaked for the fame reafon before, 
a. Ld. Ray, 1545. ; and it appears by 
another report of the fame cafe, that tins 
cafe of Jennings v. Hankey was cited in 


the argument. S. C. i.SefT. Cafes, J78. 
See Rex v. Piercy, Andr. 18. { Kpx «. 
Tilly, Stra. 316. Caf. Tf Hardw. 
170. to the fame efFed ; and Rex v. 
Blaney, Andr. 240. where a convidlion 
founded on the evidence of the informer 
only was qualhed, and the above cafe 
denied to be law. See alfo Bofeawen on 
Convi 3 ions, 69. 


Cafe 76^ Harman againjl Harman. 

Trinity Term, I. Jac, 2 . Roll l8i« 

Todehtonbond "pvEBT UPON A BOND againft an adminiftratpr, who pleaded 
an executor may A-/ fully adminiftered,” and that he had not notice of this bond 

^ fpecial verdict was found. 

Jh mBiefs"he*wd The queftion was, Whether notice is ncceil^ to be given of 
xeiiMofthob tu' debts of an inferior nature? 

It is no druafia- 

vit*o or. fac The Court gave no opinion. But they agreed that a judg-' 
****’*r^ ment upon a iimple contra^ may be pleaded in bar to an adiion 

* of debt upon a bond j and that it is no devajiavit in an executor 

S.c i.<-mb.35. to pay a debt upon fuch a contraiEl before a bond debt, of which 
«. C. 2. Show, notice (b). So where an obligor did afterwards enter 

f?*Lev. 114.. into a recognizance in the nature of a ftatute, and judgment was 

5.’ Co. 83. againft him upon the bond, and then he died ; hiS executrix paid 

Fidtg 77 « the creditor upon die ftatute, and the obligee brought a feire faciat 

I. Vern. 143- the judgment on the bond debt, and fbe pleaded payment 

recognizance; this was held a good plea (f), for fhf isnot 
1017202. 220. bound to t^e notice of the judgments againft the.teftator with- 

|>rec. Chan. 188. 

*34. 10. Morf. 428. 40J. Ji. Mod. 45. 12. Mod. 291. 153. 5*7. 1. Peer. Wmi. *99, 
*. Peer. Wins. 296. 447. 3. Peer, Wms. 222. 4 oo» Cafes T. T. *17. x. Stra. 407, 73^,. 
#.Stra. 1028. 1. Ld. Ray. 786. %. Ld. Ray. 1391. Rich on V 7 UU, 379. BuU. N. P. 17I. 

!• Dig. ** Pkader** (2. D. 9.). 1. Term JRep. 690. 

{V) Vaugb. 94. 

^c) a. Ander. 159. 1. Mod. 174. 3. Lsv. 11^ 
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mnt being acquainted therewith by his creditotr, for fhc is in no 
jpvife privy to his a<Sts (u). 


(a) It Is faid, S. C. Comb. 35. that in 
Michaelmas Term 3. Jot. a. it was 
adjudjced for the plaintiff; but S. C. 
a. Show. 49a. fays, the cafe was 
adjourned. It fecms, however, from 
both the reports, that the Court vvire 
of opinion, that where the payment of a 
fimplc contrail debt is comfulfve^ it is 
a good payment without no’ice, but not 
where the payment of fuch a debt is 
voluntary. Therefoie, in the cafe of 
Davis V. Markhoufe, an executor, to an 
adion of debt on bond, pleaded a 
judgment reeovered againft him on a 
firiiple contradl debt, and upon demurrer 
ehe plea was held good, Fitxg. 76. ; 
for otherwife an. obligee might ruin an 
p?;ecutor by keeping ttie bond ip lus 


pocket; and he ought to ^ve notice of it. 
S. C. Boiler’s N. P. 178. But in 
Sawyer v, Mercer^ i. Term Rep. 69a. 
where in debt on bond the defendant as 
adminiftrator pleaded & Judgment oenftjftd, 
on the preceding day, in a limple con> 
trad, and did,not aver that he had no 
notice of the plaintifTs demand, thg 
Court were clearly of opinion, that the 
plea was bad ; that it was diredly contrary 
to all the precedents on the fubj^ ; and if 
permitted would overturn the whole order 
of adminiBracion ; for it would enable 
an adminiAraior in many cafes to defeat 
a fpeciahy creditor, by cnnfejjtng as many 
judgments as he pleafed on fimplc cofw 
trad debts. 


HAIMAJt 

againff 


I4 
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MICHAELMAS TERM, 


The Second of James the Second, 

I N 

The King’s Bench, 

Sir Edward Herbert, Knt. Ci^efjujiice, 

Sir Francis Wythens, Knt, 1 

Sir Richard Holloway, Knt. > Jufticeu 

Sir Robert Wright, Knt. J 

Sir Robert Sawyer, Knt. Attorney General. 

Sir Thomas Powis, Knt. Solicitor General. 


* Anonymous, 


Ofe 77« 


AN Information was exhibited againft the defen<kiit for 
perjury^ fetting forth that a bill in chancery was exhibited 
A. by one A, B. and tht proceedings thereon. The peijury 
was aihgned in a depojttion made by the defendant on the thirdetn 
day of 1683, am taken in that caufe before commiffieners in 
the country. It was tried this day at the bar. 

The queftion was, Whether the return of the commiffioners, 
that the defendant made oath before them, is fufficient evidence 
to convi£t him of perjury, without their being prefent in court to 
prove him the very fame perfon ? 


If perjury beat* 
fignedinadip*- 
Etion taken ta* 
fore comndf. 
fionert in chan* 
ceryi the letum 
of the commif* 
fionert, that the 
deponent made 
oathbeforetbem, 
is not fufiident 
to prove the 
identity ol tiM 


Pemberton, SerjeanU f^T admitted that an infor- 

mauon willUe in this cafe agalnflhim, but ^e emnmiffioners muft lo.-Mod. 74. 
be here, or fomc other perfon, to prove that he was the peribn *®**j.*^^* 
vriio nujde oath before The commiffioners fign the depo- ”stra. eaS** 

ittions, and they ought to produce them fo to die Courts Ld. 

and prove it, for depoiidons are often fuppreued by order of the 451, . 

Court. If a true* copy of an affidavit n^e before the Chief *• w. Ray, / 
Juftice of this court be produced at a trial, it is not fufficient to : 

convid a^inan of perjury. This is not like the cafe of peijury J* * 
affigned inan anfwer in chancer}* taken in the country, for that 
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Anon YMout. js und^r the party’s hand, but here is nothing under the defendant'^ 
hand) and theref ore the commii&oners ought to be in the court to _ 
prove him to be the man. 

•[117] * I he Court were equally divided. 

Chief Justice and Wythe ns, JuJIice^ were of opinion 
that it was not evidence to qonyidi: the defendant of perjury: it 
might have been otherwife upon the return of a Majler of Chan- 
(ery, for he is upon his oath, and is therefore prefumed to make 
* a good return; but ccmmijjtoners are not upon oath; they pen 
the depofitions according to the beft of their fkill j and a man 
may call himfelf by another name before them without any,offence. 
T'he commiflloncfs cannot be miftaken in the oath, though they 
may not know the perfon ; for this Court may be fo miffaken in 
thofe who make affidavits here, but not in the oath: if the com- 
miffioncr?, or the clerk to the commiffion, had been here, they 
would have been good evidence. If gn affidavit be made before 
a jujiice of the peace of a robbery, as ei^oined by die ftatute, if 
you will convift the perfon of perjury, youmuft prove the fweaD/ 
ing of the affidavit f<z). 


The Atto«- The Attorney General, perceiving the opinion of the 
may mtera«o/A rather than the plaintiff fhould be non-fuit becaufe no 

after the evidence could be given, offered to enter a nolle profequi^ which 
jury are (worn, the Court faid could norbef done, becdufe'fhe'Jury were fworni 
Co. Lit. 139. 1 ^*^ infificd upon it, and faid he would caufe it to be entered. 

Hard. 504. Salk. 45;. ii. Mod. 56. 12. Mod. 647. 10.-Mod. 152. Ld. Ray. 721. 

Covrp. £11. Dough 239. 


f<i) Ko return of eommifiooeri, or of a 
majtcr ip 4 ;hmintr%, of the party’s fwcar> 
ing,. yv’iti be fuflficient, without fome 
other‘proof of the identity of tliC perfon. 
Bull. N. P. 239, j but pofitive proof 
that the defendant was fworn, made by 
any perfon acauamted with him, is 
fufficient, Bulh N. P, 439. In jufijury 
in an anlwer in tlie exchequer, the an* 
fvve: was allowed to be read on proving 
the hand of the ^aren and the d-.fndaHt^ 


Theory of EvSd. 102. s. Stra. 4043. 
»a mnrg. So alfo in perjury in an anlwer 
in chancery, peeving che name fulirci ibed 
to be the hand'Writing of the defendant 
and the mafter in chancery proving that 
he fubferibed the jurat, as being fworn 
before him, is fufiicient proof of the 
identity of the defendant, and that, he 
fwore the anfwer. Rex v, Morris, 
4. Burr, 1189. ^ 


Cafe 78. Sir John. Knight’s Cafe. 

An tH/ormatiop AN INFORMATION was exhibited againft him by THE At- 
lies, both at Xx torney General, Upon the ftatute of 2. Edw. 3. c. 3. 
and^oiTthe which prohibits “all'perfons from coming with force and arms 
tnte ». Edw, 3. “ before the king’s juftices, &c. and from going or riding aimed 
«. 3. for going « in affray of peace,«n pain to forfeit bis armoUr, and fuffer im- 
the prifonment at the king’s pleafure.” This ftatute is coniirta,ed 
ttom. ..«f the Rich. 2. c. I. ' with an addition of a farther 

. ment, vifhich is to make a fine to the king. 

'^Itoi^ 150. T. N. B. 249. 2. Butfl. 330. Cromp. 64. ’ Fitzg. 47, 65. 10. Mod. i»i. 

, ^^8.‘409. 1. Ld. Ray. 347. dSz. a. Ld. Kay. 1039. 2. Stra. 8x8. j. Hawk. P.C. >67. 

l-wk. P. C. 369. 

TRe 
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The information fets forth, that the defendant did walk about Si» Jom» 
th6 ftreets armed with guns, and that he went into the church 
of St. ATtchael^ in Brijiol^ in the time of divine fervice, with a gun, Caie, 
to terrify the*king’s fubjedls, contra formam Jiatuti. 

This cafe was tried at the bar, and the defendant was ac¬ 
quitted [a), 

* The Chief Justice faid, that the meaning of the ftatute of • [ 118 J 
2. Edtv^ 3. c, 3. was to punifh people who go armed to terrify 
the king’s fubje«fts. It is likewife a great offence at the common, 
law, as if the king were not able or willing to prote<Sl his fubje^f s j 
and therefore this a£l is but an affirmance of that law; and it 
having appointed a penalty, this Court can inili<^ no other pu- 
nifhment than what is therein diredfed. 

(a) But on the motiop of the attorney general be was bounjd to hit goqA 
|>et>avioiir< 


TilLARV 
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• Kingfton againfi Herbert. Cafe 79^ 

A COMMON RECOVERY was fuffered in the twenty-fecond A ftkt fmUt 
year of James the Ftrjly and a writ of error was brought * 08 » • 

^ about five years fince to reverfe it, and judgment was 
given for the reverfaL ^ 

It was now moved to fet afide diat reverfal, becaufe there was 
no feire facias againft the terre-ienants, ron of» m'l 

Mr. WiiLiAMS, who argued for the reverfal^ fai^ that the 
w»ant of a feire facias muft be error, either in law or in fa£l\ it without alt tht 
cannot be error in law, for that muft appear upon the record itfel^ 
which it doth not here; it cannot be error in faft, becaufe there ^ J* 
is no neceflity of fuch a writ; it is only diferetionary in the Courts 
and not tx necejfttate juris (a), i, dife#. 

But on the other fide it was infifted, tiiat the Court c^ot pro- 
ce'cdto examine errors before ayi/r# facias is awarded to ther«rrr- S.C.Co«ifc.4». 
tenants^ for they may have a matter to plead in bar to die writ; as *’ ***** 

port. 174. Cro. Jac. 50fi. Carth. xti. Skin. 273. Dyer, 320. 331. Holt, 616. It. Mi 4 i 
43, 125. 170, 24^436. 12, Mod. 407, t. Ld. Ray, iij6. Cruife oa Recov. aoo. 4. Bac. 
Abr. 418. i. Surr. 361. 


far) SoctheViar Bbonsay. Km.S. 
(35. I. Edw, a. 242. 3. Co. T3. 


Cru. Car. 295. Cro. Eliz, 8 9S. Moor, 
524, a. Vent. 104. 


a relcafey 
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KiMQiToir a relcafe, &c. (a) and the party cannot be reftored to all which hi# 
againfi jjy jjjg fuffering of the recovery, unlefs the defendant be 

HcaacKT. thought i» upon the feire facias. 

CtJRiA. The only queftlon is, Whether this judgment be 
well given without a feirefacias ? The Secondary hath reported 
that tHe pradiice is fo. 1 hen as to the obiedlion, that uich a 
feire facias is not ex neceffitate ju> is^ but only diferetionary, it is 
quite otherwife ; for it is not only a cautionary writ, as all other 
feire facias^ but it is a legal caution, which in a manner makes it 
ai r J20 1 neceflary. * It is true, if there had been a judgment corruptly 
‘ *■ obtained, this Court might have fet it afide ; but if erronice^ it is a 

doubt whether it may be vacated but according to the forms and 
methods of law. 


Adjeurnatur (^). 

(«) See I. Burr. 36*. 

{b) In S. C. Comb. 42. tt is faid, 
that the reverfal of tlie recovery was 
vacated, though the Court wjsofopinion, 
that the awarding a feire fatiat to the 
Urrt-tmanti was not ex Heceffitate, but 
diferetionary, S. C. 2. Shjw. 505. 
It is, however, the courTc of the Court 
to award fire facias again!) both the 
ierre-Unant and the heir. Dyer, 321, 
t. Sid. 2J 3. i becaufe tlie errors upon a 


common recovery fhould not be exa¬ 
mined before alt the pirties intereDed ^ 
in fupporting it are in court, Poft. z 7^/^ 
Pembroke’s Cafe, Holt, 614. Skin. 

4. B.SC. Abr. 41$. Salk. 40. 679. 

6. Mod. 134.; but although by the 
eftablijhtd method of proceeding there 
muj} be a fire facias a.;ainl) tiii' Urrt- 
tenants, yct the omiirion of it is only iV- 
rr^ularitj. Hall v. Woodcock, j.Burrl, . 
360. 


Cafe 80. 


Baldwin agahtf Flower. 


Aa aftiofi Iks TT USB AND AND WIFE brought aisa£lion on the cafe for words 
^*an’w!fo°She ^ fpoken of the wife.—The declaration was, that the defen- 
*r*w*&>r* I dant having fomc difeourfe with another perfon, called the wife 
« lbs is my “ Whore,” and faid that « (he was his whoreand concluded 

« whole i” and ad damnum ipforum, The plaintiff had a verditSt. 
bdng brought 

by hufband and It was now moved in arreft of judgment. For that the words 

wife may con- not actionable without alledging fpecial damage. 

Cludeadd^nun 

ipfentm. But It was anfwercd, that the at 5 lion vi'as well brought. Td 

8 . Mod. 341. fay “ tfs is rotted w’ith the pox” is aSiionable, without alledging 
jfo. fpecial damage.^ becaufe the perfon by fuch means will lofe the 

xo. Mod. 162. communication and fociety of his neighbours (c). As to the 
8 Conclufion ad datnnum ipjorum it is go^, for if (he furvive tlie 
^o, 208. ^ damages will go to her j and lb are all the precedents {d). 


CvRiAi The words are actionable, 
a. Stra. 977. 1203. X. Ld. Kay. 710. 


140. 

xa. Mod. <06. 

*♦». »%V 

t* Str*. fft. 2x9. £66 
Si** 

(e) I. Roll. Ahr. 35. Moor, io. 
Cro. Eliz. 582. I. Sid. 6t. 241. 
a. Mod. 196. 296. Cro. Jac. 473. 
Lro. Car. 436. Sjlk. 693. 696. 

a. Term Rep. 473. 


2. Xd. Ray. 1004, lojA 


(d) Cro, Jac. 473. 644V 2. Roll. 
Rep. 250. 9. Mod. 341. Comb* 18^ 
s.Salk. X 14. I. Sid.387. Palm.339. 
5. <'oin. Dig. “ Pleader" (a. A. i,). 
3. £ac. Abr. 581. 

Ani 
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^Lnd THREE Justices were of opinion, that the conclufion of feAt*wii* 
■the declamtion was as it ought to bej which WytheKs, yuflicc^ 
denied j for if an inn-keeper’s wife be called “ a cheat,” and the 
houfe lofe the trade, the hufband has an injury by the Words 
Ipokcn of his wife, but the declaration mull; not conclude ad dam¬ 
num ipjorum* 


Sir Thomas Grantham’s Cafe. 


Cafe 81. 


T T E bought a monller in the Indies^ which was a man of that 
^ country, who had the perfc-a lhape of a child growing out """ 
of his brealt as an excrcfcency, all but the head. 1 lus man he detained fiom 
brought hither, and expoled to the fight of the people for profit. In* matter. 
The Indian turned Cbrtftian and was baptized, and was detained Ray, 
from his mafter. x. sid. ^lo. 


The matter brought a komine rcplegtando. * £ 121 "J 

■'tsato' Iheriff returned, that he had replevied the body, btt did ^e'wntoa 

fay, the body in which Sir Thomas claimed a property i where- rcj>lig^ 
• ht'iDii he was ordered to amend his return. 

And then the Court of Common Ticas bailed him. 


Banfon agahiji Offley, 


'A N appeal of murder was tried in Ciimh'idgt'ffdre againtt 
three perfons; and the count was, that (^J/hy alhiuiteU the 
hulb.md of the appellant, and wounded him in liunthigdonPiire^ of 
which wound he languifhed and died in Cambrhlgfjhire, and th.nt 
Lippon and Martin were a/Iiltmg. 

1 'hE jury found a fpecial verditl, in which the fjcl apjieared 
* to be, that Lipfon gave the wound, and mat JlJa, tin ami Oj/iey 
were afiitting. 

The first exception to this vcrdifl was, I'hat the count 
and the matter therein alledgcd mutt be certaiii, and lb likewife 
.mutt the verdiiSf, otherwife no judgment can be given ; but here 
^ tlie verdidf finding that another perfon gave the iboLe, and not 
that perfon againtt whom the appellant had dcclaicd, it is diiedtly 
againtt her own fhewing. 

Second exception. This fadt was tried bv a jury of Cam- 
bridgsjhire^ wheji it ought to have been tried by a juiy of both 
counties. 

The Court anfwercd to the firft exception, that it was of 
no force, and that tiie lame objedlion may be made to an indicf- 
nient, wJiere in an indictment if one give the llrokc and another 
is abetting, “fliey are both principally and equally guilty ; and an 
IndidtmQiu ouglit to be as certain as a count in an appeal. 

Dou{{i!i!i zro.; the cafe of Simms and Merrywerl^er. ciii-d in O.-ife, 4. 

t.'oaJhc.iVus C.fe, C,ics in Ciov/n Liv^, Oi. > and the caic ul 'inyi.i «. SJidW, 

Zj,a. 


Cafe 82. 

On an appeal 
murderchitging 
chat ji. gave tl'.e 
murral wound, 
and that B. was 
prefent aidn.g 
and afTittlr^, a 
vtrdift finding 
gaverlie 
wound, and tl at 
j 4 . was prttiiit 
and attittiiig, is 
Kt^od. 

S.C. Comb. 4;. 
S. C. z. Show. 
510. 

S. C. 3.SaIk,38« 
Staunt. 4:. 
I'lond. s.j%, 
f), Co, 67. 

f. Ed, R.y. zt> 
4 - 3 - 5 s 6 * 

11 Med. 70. 

1. Soilt. 334.. 

C.ib KVHJ.Z7I4, 
I Hale, 437. 

2 . H..Je, 185 . 
iiji. 3J4. 

•Sic i. Hawk. 

P. C. 617. 

Blur. 20-3 j the 
Ot.fckm Cibwn 


As 



iUi Mitoama 
«r •npori ctf 
tw w dw, when 
tfwmomlblow 
|> ^ven in one 
«oiiaty» and the 
-pvty diet in 
•aotber, may be 
tried by a jury 
ef the county 
In which the 
death happened. 

• [ 122 ] 

Staond. 63. 
Dyer, 46. 

7. Co. a. 

4. Inft. 49. 
irei«. I a. 
fyo. Car. 047* 
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As to THE sEcoKb EXCEPTION, it is a good trial by a jury 
of Cambrtdgejhire alone, and this upon the ftatute of 2. dc3. 
Edw. 6. c. 24> the words of which arc, via. “ Where any per- 
Ton, dec. (hw hereafter be felonioufly ftricken in one coun^, and 
die of the (ame ftroke in another county^ that then an indidt- 
« ment thereof found by the jurors of the county where the death 
flial! happen, whether it be found before the coroner upon the 
“ fight of the body, or before theJuftices of the peace, or other 
juftices or commiffioners who fhall have authority to enquire 
** of fuch offences, fhall be as good and efFeffual in tiie law a&. 
“ if the ftroke had been in the fame county where the party fhall 
‘‘ die, or where fuch indictment fhall be found.” It is true, 
that at the common law if a man had received a mortal wound 
in one county, and died in another, the wife * or next heir had 
their elcClion to bring an appeal in either county, but the trial 
muft be by a jury of both counties. But now that mifehief is re- 
mediedftby this ftatute, which doth not only provide that an appeal ^ 
fhall be brought in the county where the par^ died, but that 
ihall be pro^cuted, which muft be to the end of the fuit. 

Adjournatur (a). 

1 he Court was dear on thefe ex> but on other errors being mentioned, the 
oeptions, and inclined to give judgment; cafe was adjourned. S. C. Comb. 45. 


Cafe 83. 


The King againft Hinton and Brown. 


An indlAment 
for robornation 
of perjury muft 
ftate what (he 


A N INDICTMENT was brought againft the defendants, letting 
forth, that a conventicle was held at a certain place, ana 
that they “ moved, perfuaded, and fuborned” a certain perfbn to 
pcijary was, fwear that feveral men were then prefent, who reall]{ were, at that 
time, at another place. They were found guilty ; and a writ of 
error was brought to reverfe the judgment. 


■ad (hew, by 
felling forth the 
Mfj&,ihat it WM 
o^ually com- 
naltted. 


s. RiiU...AIir. 

4** 57 - 

Ytslv. 7s. 

Cre. Ja:. 58. 
Cro. Car. 337. 
7. Mod. aoi. 
•«. Mod. 139. 
Fitsg.aC*. 06 . 
I.Stra. 70.44*. 
f. Ld. Ray. 
$ 9 y .0 

•; £d., Ray. 
aaxt. 1-305. 
a. Hawk. P. C. 

d 

I^^B ac. Aor. 


The error afllgned was. That the indiClment does not fet forth 
that any oatb was made, fo that it could not be fubornation.. There 
Is a difference between perfuading a man to fwear fallely and 
fubornation itfelf, for an indictment for fubornation always con*- 
dudes' contra formantJiatuti, 

Curia. It is not enough to fay that a man fuborned another 
to commit a peijury, but he muft fhew what perjury it is, which 
cannot be without an oath ; for an indiCtment cannot be framed 
for fuch an offence, unlcfs it appear that the thing was falfe whiclr** 
he was perfuaded to fwear. The queftion.therefore is. If the 
perfon had fworn what the defendants had perfuaded him to do, • 
whether that had been perjury ? There is a difference vrhen a man 
fwears a thing which is true in fad, and yet he doth not know it 
to be fo, and to fwear a thing to be true which is reall)^falfe $ 
the flrft is perjury before God, and the other is an offence of 
which the law takes notice. 


But 
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*But the indiament was quaflied, becaufe the words fer fucra- indjament 
mentum duodecim prdborum et legalium hominum were left out. 

•* hafttm et legalium hominum,*’— Roll. Abr. 8z. I. Keb. 6 z^. Cro. Eliz. 75 ** Cro. Jac. 635* 
Poph. soa. I. Lev, zoS. i* Sid, io6. 367. Ld, Ray. 59** 609* f®* *• P* C, 

■ ch. a 5. f. 17. where it is faid, that the omiffion of thefe words is no exception to an indifilment 
found in the king's bench, or grand feUions, or county palatine, and that it hath been often over-ruled 
as to ii'.diffrnents in other courts j becaufe all men lhall be intended to be bonrjl and lawful until the 
contrary appear. 


They held, that if the return had been right upon the file, the Amendment, 
record fhould be amended by it. Ante, uz. 

*[ 123.3 

* Blaxton againji Stone, Cafe 84. 

'T'HE cafe was this: A man feifed in fee, &c. had]ifllie two fons ; A devife ofc all 
^ he devifed all his land to his eldeft fon, and if he die without 
heirs males, then to his other fon in like manner. fonandhisiieirs. 

The queftion was. Whether this was an ejlate tail in the 
cldffi foil ? then to his 

Curia. It is plain the word “body,” which properly creates manne*l* 
an eftate tail, is left out; but the intent of the teftator may be panes only an 
collected out of his will, that he defigned an eftate tail ; for with- t/tate in tail, 
out this devife it would have gone to his fecond fon, if the firft had s,c. SKSb. aCj. 

died without ifllie. It is therefore an eftate tail (a), Cro.dal-. 17. 

Vaugh. %ym. 

*. Roll. Rep. 399. 8. Mod. 59. 123. 263. Cafes T. T. z, 2. Vern. 546. Comyns, 3 a. 3^* 

139.542. I. Peer. Wms. 23. Stra. 802. i. Ld.Ray. 804. 568. a. Ld. Ray. 873.1440. 


(a) S. C. Skin. 269. fays, “ It was 
adjudged an eftaie-iail ; but it was 
** not argued 01 defended by the otiier 
“ fide, idea juiffie.*' But the rule of 
Jaw feems clearly fettled, that when a 
teAator deviCes to and lii» heirs" 

generally, it conveys an eftate in fee ; 
but that if, in fucli a devife, there he a 
limitation over for want, or upon failure 
of, fuel) heirs, to any perfon who may be 
bit heir, the word “ heiis” is reftrained 
to “ heirs of the body,’* and the devifee 
takes only an eftate tail. See Morgan v. 
Griffiths, Cowp. 234.} Denn v. Shenton, 
Cowp. 410* i Hodgfon v. Ambrofe, 
Dougl. 337. Dougl. 506,507. notit i 
Goodiight V. Durham, Dougl, 264. j 


nianfoid and Dymock v. Applln, 
4. Term Rep. 82.; James v Hay and 
Others, 4. i'eim Rep. 605. But where 
theteffator devifed to his fen his heira 
and alligns for ever, and if he die leaving 
no ifftte behind him then over, it was held, 
that took an ellate infeejimplei and 
that the limitation over was good by 
way of cxecutoty devife, Pol ter v. Bradley, 

3. Term Rep. 145. So alfo under a 
devife to and his heirs, but if he die 
without fettling or difpofing of the fame, 
or without iiTuc, then over, may 
fettle the effate in his life-time, and defeat 
the limitation over, Beachcroft v. Broom^ 

4. Ter m Rep. 441. . 


VoL. III. 
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EASTER TERM, 


The Third of James the Second, 

I N 

The King’s Bench. 

Sir Edward Herbert, Knh Chief yujiice* 

Sir Francis Wytheiis, Knt, "j 

Sir Richard Holloway, Knt. KjuUiceSm 

Sir Thomas Powel, Knt. J 

Sir Robert Sawyer, Knt, Attorney G^nerdL 
Sir Thomas Powis* Knt, Solicitor GeneraU 


* The King againjl William Beal. 
Saturdayf April 15, 1687* 


fiHJ 
CaTe 8^ 


M r. Attornev moved, that this Court Would award ex- Execution ef # 
ecution upon the defendant, who was a foldier, for de- ^ 

ferting of hU colours, and r»as coodomned for the fme 
at the aflizes at Reading m Berks, and reprieved^ and that he might, from that in 
be executed at Plymouth, where the garrifon then was. v^hich he wm 

The Chief Justice, in fome heat, faid* that the motion was vided, exc^ 
irrcffular, for the prifoner was never before the Court. the record ei 

° attainder beaw 

Mr. Attorney then moved for a habeas corpus ; and on Tuef~ moved into cH# 
day April the l8th the foldier was brought to the bar, and Mr. 

Attorney moved it again* ^ 

But it was affirmed by Herbert, Chief ytiflice , and 
Wythens, JuJlice, that it could not be done by iawj for the pri- * *** 

fonerbeingcondemnedinJGfrr^x, and reprieved by the Judge to know ‘r****!*' 

the king*s pleafiire, and now brought hither, cannot be fent into cro*^. ’ 
another county to be executed } it may be done in Middlefett by Cro! Jac.\^[^ 
the prerogative of this court Vhich fits in that county, but no where Hur. %t, 

0 i. Lev. 6S. 

I.Sid. 72. 8. Mod. 9i|. 10. Mod. 250. 344. it. Med. 156. 1. Stra. 530. i. Ld.i 

a. Hawk. P. C. S}6. CeWp. 7x6. 

K a elfd 



fa* Kik« 

•gmnji 

William 

Bral. 

^ I 
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elfe but in the proper county where the trial and convi£lion was: 
So the prifoner was committed to the King^s Benchy an4 the record 
of his convidion was not filed. 

* But it was the king’s will, that &is man fhould be executed 
at Plymouthy where the garrifon was, that by this example other 
foldiers might be deterred from running from their colours. 

Sir Robert Wright, who was made Chief Juftice of the 
Common Pleas in the room of Sir Henry Beddingfield, whp 
died the laft Term (as he wasTeceiving of the facrament), was oq 
Friday following, being the 21ft of Aprils made Chief Juftice of 
this court in the place of Sir Edward Herbert, who was re¬ 
moved into the Common Pleasy and made Chief Juftice there; and 
Sir Francis Wythens had his quietus die night before. 

The fame 21ft day of Aprily after this removal, the foldier was 
brought again to the bar, and upon the motion of Mr. Attorney 
was ordered by the new Chief Justice to be executed /t 
Plymuthy which was done agcordingly. 


EASTER 



EASTER TERM, 


The Third of James the Second, 

I N 

The King's Bench. 

Monday May 2, 1687* 

<S/r Robert Wright, Knt. Chief Jufltce* 

Sir Richard Holloway, Knt. 1 

Sir Thomas Powel, Knt. >Jufices. 

Sir Richard Allibon, Knt. j 

Sir Robert Sawyer, Knt. Attorney General, 

Sir Thomas Powis, Knt. Solicitor General, 


Anonymous. Cafe 86* 

N ot A.—A writ of error was brought upon a judgment If a 
given in this court returnable in parliament, which was 
prorogued from the 28th day of Jpril to the aad day 
November following. execution,whaa‘ 

Sir George Treby moved, that it might be difeharged ; for Jeneg"betwMa 
it could not be a fuperfedeas to this execution, becaufe there was thej^andiMr 
a whole Term which intervened between the tejle and the return 
of the writ of error, viz. Trinity Term. gattor 

On the other fide^ it was faid, that the proclamation was no re- 466.*" * *** .. 

cord} it only inews the prefent intention of the king, which he 1. Sid. 413. 

may rccal at any time. *• 93 * . 

^ 2. Leon. sao»'' 

But THE Court made no rule. Bunb. 64. ;, 

1,1. Mod. if||i 

iz. Mod. 604. I. Peer. Wms. 035. x. Term Rep. 279. 3. Term Kep, 3,4^ 
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TRINITY TERM, 


The Third of James the Second, 

I N 

The King’s Bench# 

Sir Robert Wright, Knt, Chief Jufltce. 

Sir Richard Holloway, Knt, 

Sir Thomas Powel, Knt, 

^ Sir Richard Alliboii, Knt, 

Sir Robert Sawyer, Knt, Attorney General, 
Sir Thomas Powis, Knt, Solicitor General, 
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* The Company of Mercliant Adventurers againji Cafe 

Rcbow, 

I N A SPECIAL ACTION^ ON THE CASE, the pTaintifFsdeclared, Theklngomnot 
That in the reign of Hc7iry the Fourth there was a ibciety of **“ cha^ 
merchants adventurers in and that afterwards ofmerchants'tSt 

Elizabeth did by her letters patents incorporate them by the name exclufive priwi- 
cf “ The Governor and Company of the Merchants Adventurers, lege of trading 
“ hcF ajid gave them privilege to trade into Holland^ Xealandy pa«icularpla<«, 
Flnndersy Jirabunt, the country belonging to the Duke of Lunen- 
buryhy^nA Hamhurghy prohibiting all others not free of that com- lef, he*^rCTi- 
pany ; by virtue whereof they did trade into thofe parts, and had oufiy authorifed 
thereby great privileges and advantages; that the defendant, not byparliameiulb 
being free of the faid company, did trade into thofe parts without 
their authority, and imported goods from thence into this king-S.c. Comb. 53# 

dom, ad damnuiUy ilfc. Ante, 75. 

Skin. 361. 

The defendant pleaded as to Hamburgh not guilty, and as to u- Co. *7. 
the other places he pleaded the llatute of 15. Ediv. 3. c. 3. *■ Roll-4* 
“ That the feas fhallbcopen to all mcrdiants to pafs with their Luf°*e6*^* 

“ merchandize whither they plcafe.” a,R'o.R^p.ii4* 

Flaidf55. 108. 1. Mod. 18. 4. Mod. 1-6. 1. Vent. 47, Skin. 132. ifi j. 33^, x. Cli. Caf 

165. Vein. 307. 2. Atk. 4S4. I. Hawk. P. C. 470. 5. Com. Dig. 567. #, Bac, A*i % 
627. l>ac, Abr. 16S. 

K 4 The 
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* I'he plaintifFdemurred i and the defendant joined In demurref* 

This cafe was now argued by coUhfcl on both fldes. ’ 

The Counsel for the flainuff" in their arguments made thefo 
points. 

First, What power the king had by his prerogative to reftrain 
his fubjefts from trading to particular places ? 

Secondly, Admitting he had fuch a prerogative, whether an 
aiSfion on the cafe will lie f 

As to THE FIRST POINT it was fiid, that all trades muft be 
under fomc regulation, and that the fubjecSl hath not an abfolute 
power to trade without the leave of the king; for it is faid in 
our books, “ omnes mercotores niji puhlice prohibiti fuerlnt habeant 
“ falvum t't jecitriim conduSiinnf which is meant of merchants 
ftrangers in amity wdth us, and “ nift public} prohibit^’ muft be 
by the king («). Now if merchants ftrangers may be prohibited 
from coming into England., by the fame reafon the king’s fubjcdls 
maybe reftained from going out of the kingdom j and for that purji^ifc 
the writ of ne exeat regnum was framed, which is grounded upon 
the common law, and not given by any particular ftatute (A). 'I’he 
king’s prerogative in this and fuch like cafes is fo much favoured 
bylaw, that he may by his privy fcal command any of his fubjedls 
to return out of a foreign nation, or feize their lands (t). 'I'he 
firft ftatute which regulates trade is 27. Edxv. 3. c. i. which con¬ 
fined the Jiaple to certain places, that perfons might not go about 
in companies to trade without the king’s licence ; and from thence 
came markets j and if fuch were kept without the king’s grant, a 
quo warranto would lie againft them who continued it, and the 
people who frequented thofe markets were puniftiable by fine (d). 
The law is plain, that the king is foie judge of the place where 
markets ftiall be kept; for if he grant one to be kept in fuch a 
place which may not be convenient for the country, yet the fub- 
jedis can go to no other j and if they do, the owner of the foil 
where they meet, is liable to an adlion at the fuit of the grantee 
I of the market {e). * A cuftom to reftrain a man from the ex- 

ercifing of his trade in a particular place hath been adjudged good ;• 
as to have a bake-houfe in fuch a manor, and that no other fhould 
ufe that trade there [f ). And as a man may be reftrained by cuf¬ 
tom, fo he may reftrain himfelf from ufing of a trade in a certain 
place 3 as if he promife upon a valuable confideration not to ufe 


(«) M'4gna Charta, cap. 30. 
a. Inft. 57. 

(i) Fit*. Nat. Brev, 85. 3. Inft. 

179. 

(e) Carter’s Cafe, 1. Leon. 9. ; and 
Tee Trcftlam s Cafe, Moor, 172. 

(J) 2., Kac. Abr. 4,*5 But fee 

3. & 4. fef Mary, c. 18. and 

3, nbiM, c. 20. j Rex V, Maifden, 


I. Black. Rep. 579. titat informations in* 
iiaiure of juo warranios .ire never granted 
for markets or fairs, unlefs where toils 
arc claimed. S. C. 4. Burr. iSia. 

(f) Fitz. Nat. Brev, 125, 2. Roll. 

Abr. 140. 2, Bac. Abr. 456. 

JO. Mod. 355. Anie, 108. 

(/) Sir Cieorge Farmer’s Cafe, d?ld in 
8* Co. 127. 

the 
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trade of a mercer in fuch a place (a). And it is very necef. Tmk CoMi>#«a. 
fary that trade Ihould in feme meafure be fbftrained fo as to be ma- or Mcrchaht 
naged only by freemen, becaufe it is of more advantage to the king Aoventu«be» 
that it (hould be carried on by a cottipany (efpecially in London)^ lU»o”w. 
who may manage it with order and government* that is* by fome 
power to reftrain particular perfons from that liberty which other* 
wife they would ufe; and therefore fuch companies have always J jf * 

power to make bye-laws to regulate trade, which is the chief end stra. 739J 
of their incorporation (/'). And if fuch corporations have power x. Ld. Ray. 
to judge and determine who are fit perfons to exercife trades within * ** 9 * * 45 ®* 
their jurifdiftion, the king hath certainly a greater prerogative to 
determine which of his fubje£ts are lit to trade to particular places ' ^ 

exclufive from the relf (r). Xhat the governors of corporations 
have taken upon them fuch authority, appears in T'ownjhend's Cafr^ 
who ferved anapprenticelhip to a taylor in Oxford^ and was refufed 
by the mayor to be made afree man of that city; which (hews that 
if a p^rfon be not qualified, he may be excluded [d). This is a 
very ancient company, for cloth was firft brought into this realm 
in the reign of Edward the ihlrd-t and was always under fome go- 
ve.-isiment. My Lord Rolls (f), quoting the parliament roll of Henry 
the fifth, wherein the commons pray that all merchants may im¬ 
port or export their goods to any place (except fuch as were of the 
ftaple),paying the cuftoms, takes notice that this prayer was made 
againfi the companies which prohibited fuch trading. This (hews 
that even in thofe days trade was under a regulation. King Ed¬ 
ward the third gave licence- to all merchants denizens, wlio were 
not artificers, to go into Gafiolgne for wines, and that aliens might 
bring wines into this realm, and that all merchandizes might be 
carried into Ireland, and exported from thence ; which Ihews, 
that without fuch leave perfons could not trade thither, and deni¬ 
zens could not import wines from thofe parts. * The cafe of iblc -if r izg J 
printing is a manufacture, and fo not in the power of the king to ^ 

refirain, for it is a piece of art and Ikill; but when once it becomes 
of public concernment, then the prerogative interpofes. It is a 
vain objection to fay, that every fubjeclhas a right to tiade, which 
right is grounded upon the common law; for that law can give 
no fuch authority againft any king’s prohibition. For fuppole a 
foreign prince Ihould forbid the fubjeCls of England to trade within 
his dominions, what right can the common law give them fo 
to do ? or, fuppofe any foreign prince fhould reftrain trade to a 
particular number of men exclufive from the reft, how would the 
common law help them ? fo that if this trade depend upon the will 
of a foreign prince, why may not the king of England prohibit 
his fubjeits from ufing of it ? He who has the foie power of 
making leagues and treaties is the foundation of trade; and can 


(«} The cafe of Broad v. JoHiSe, («) a. Roll. Abr. 174. pi. jp. jn 
Cro. Jac. ypS- abridging tlic cafe in tlie Year Book 

(0) Smith’s Wealth of Kations, vol. 1. Hth. 5. Mo. ai. 

iii. 4^Age 109. ^ti. 144. (/} SeetheAatates34.£d'w.).c. 18. 

(c) and 38. Edw, 3. c. ii. 

(1/) t. Sid. 107. i buc fee now ta. 

Ceo. 3. c. ai. 


that 
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that right which the fubjet^ has at the common law be indepen* 
dent on this ? 'I'he queiiion now is about the regulation of a trade 
by letters patents, which the king has power to do.— First, Bf 
his prerogative j fbr the appointment erf the fiaple is not by virtu* 
of any act of parliament (a), but it is the effe£l of leagues and 
treaties.— Secondly, By alis of parliament^ which have allowed 
fuch grants {b), and from other arEls which take notice of the king’s 
prerogative. In the Year Book 12. Hen. 7, pi. 6. a fcUowfhip of 
merchant adventurers in London made an order to redrain all per- 
fons to fell at fuch a mart without their confent. The ftatute of 
3. Jac. 1. c. 6. recites letters patents of the incorporation to certain 
merchants to trade into Spain ; and 4. Jac. i. c. 9* recites the like 
letters patents granted to the merchants of Exeter by the queen. 

'Fhe ncyt thing to be cenfidered is, what zBiS of parliament 
have either taken away or abridged the king’s’ prerogative. 

The firft is Magna Chari A, viz. that all merchants {hall 
day here, nifi publice antea prohibitiy the meaning of which has 
been already explained. The fecond datutc is that which the de¬ 
fendant has pleaded. In anfwcr to which it is to be obferved, that 
a preamble of any datute law is the bed cxpofitor of it, becaufe it 
u fually mentions the occafion of its being made} and this a<St amongd 
other * things and petitions recites, that the king had granted to 
the men of Flandersy that the daple of wool diould be at Bruges^ 
which town had ordered that no wool diould be fold to drangers,, 
v;hich was much to the damage of trading merchants. Now what 
is the remedy in this cafe ? Why the king grants that they may buy 
vv .ol at fuch prices as they can agree, and carry it where they 
plcafe, let the fcas be open, &c. fo that this z& had only a pro-* 
fpeii to remedy the abufc of the daple, which has in no fort 
abridged the king’s prerogative. If tlicre Ihould be no regulation 
of trade by the power and prerogative of the king, what would 
become of the Turhy Companyy when it might be in the power 
of pne man to ruin all the effe&s of our Englijh merchants there 
by a mifderaeanor ? therefore it ought to be looked after very dri£lly. 
All arguments which may be deduced from monopolies will have 
no innuence upon this cale, becaufe this grant docs not bar the 
fubjecl of any precedent right. 

As to THE SECOND POINT, it is not to be doubted but that fince 
they are abridged in intered an a<dion on the cafe will lie. 

Mr. Poll exfen, contra. Thefe letters patents extend to a 
great part of EuropCy and the confcquence of this judgment (if 
for the plaintiffs) mud be, that all merchants trading thither mud: 
be of this company, or excluded from trade in thofe parts. Now 
fuppofing that fevcral men may be of this company, it is impodible 
that all merchants, who trade into thofe parts of EuropCy diould 
be members thereof; for where diould they meet to make bylaws ? 
neither i.s it probable that other merchants who live remote frqgi 

Sc7 the 27. Ed’jt. 3. c. 1. ( 3 ) See Year Books 47. Edw. 3. 

43. £‘(<w..3. c. 1. pi. . 3 and i. Hen. j. pi. 40. 

London 
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^Iftndon will adventure their ftnck and eftates with the citizens. TutCoMrAirv 
What will become of the clothiers ? muft they fell their cloth at or Meachakz 
the rate impofed by this company ? The queftion is not. Whether ^^^"j^^**** 
the king may reftrain his fubjedls /rom trading to particular places i 
or that the trade of the people is not under me government of the 
king f nor, whether he may make leagues and treaties ? for it is cer¬ 
tainly his prerogative} nor, how the ftaple was formerly ? which 
has been long fince difcontiiiued, and not eafy to find out} nothing 
will follow from either of thefe confiderations which may be of 
any ufe in this cafe. * But the queftion is. Whether the king can * 1 ^ I^l J 
make fuch a grant excluding all others from trading ? for it is ex¬ 
prefly provided by the ftatute of 12. HL-n. 7. c. 6. that no Englijh- 
man fhall take of another any fine or impofition for his liberty to 
buy and fell. The cafe of the Eajl India Company is not like this j 
for they who argued then did admit, that if the grant to that com¬ 
pany had reftrained the fuhje^ts from trading to chriftian countries, 
it had been void ; but it only prohibiting a trade vrith infidels.^ with 
whom we fhould have no communication without the king’slicence, 
left we fhould forfake the catholic faith and turn infidels^ for that 
reafon ?4 was held good. And fuch a licence was feen by my Lord 
Coke, as he tells us in Michelburn's Cafe (a), which was granted 
Jn the reign of Edward the third. But a patent to exclude all 
others is void both by the common law and the ftatute law. As to 
the argument, that the common law gives no privilege to trade 
againft the king’s prohibition, becaufe foreign princes may reftraia 
the trade to a particular nunjber of men ; can any inference be 
made from thence that the kings of England may therefore re- 
ftrain trade to a like number of men ? All patents prohibiting 
trade are void {b). If a man would give lands in mortmain, or 
would have a new way by taking in the common highway, this may 
be done with the king’s licence, and the efeheator or fheriff is to 
examine the fa<ft; and if it be ad damnum alterius, fuch a licence is 
void as being prejudicial to the fubjc£t j and if it is void, d fortiori 
a grant to reft rain trade muft be fo f r ), All engroffing and mono¬ 
polizing are void by the common law; the one is afpecies of the other; 
it is denned by my Lord Coke (d) tohe^n allowance by the king’s J jj, 

•grant to any perfon for the foie buying or felling of any thing, re- ,0. Mod. xoflj 
ftraining alf others of that liberty which they had before the making 133. 
of fuch a grant; and this he tells us is againft the ancient and fun¬ 
damental rights of this kingdom. This patent agrees cxadlly widi 
that definition, and therefore it muft be againft law} it is againft 
an a«ft of parliament which gives liberty to merchants to buy and 
to fell in this realm without difturbance (e) \ and it is exprefly 
againft the ftatute of 21. Jac. i. c. 3. which declares all fuch let¬ 
ters patents to be void. * That which may give fomc colour to ♦ £ 132 J 


3. Ch^n. Cat. 
16;. 

Vern. 120. 


(a) s. Brow,nl. 296. 
\h) 13. Bt*. 4. pi. 

Jltp. 4r_ 

(() Fltz. N. B. 322 . 
Id) 3. Inft. I Si. 


(«) See the 9 EJw. 3. c. i. } the 
14. 1* Roll. s8. EJvt. 3. c. 3. j the 25. EJw. 3. 

c. 3. s the 3. Jtith. %. c. 1. ; the 
It. Rich, %, c. 7. ) and 1. Roll. Abr. 
a So. 


make 
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TreCoMpant make fueh grants good, is a pretence of order and govemmen|C Iti 
ot^xkcHANT trade; but my Lord Coke (a) was of opinion, that it was ahtn- 
AoT»iiT«R*R8 jgj.ance to both, and in the end it produced monopolies. There is 
&fsow. ® great difference between the king’s grant and his prohibition} 
for the one veils an interefl, which is not done by the other; and 
all prohibitions determine by the king’s d(^th, but grants ilill 
remain in force, 

Adjournaturt 


(a) 1. ia(l. 54 -o< 


Cafe 88. 


Langford againjl Webber, 


To trefpafe foc '^JlESPASS for the taking of a horfe.—^Thc defendant juf- 
^ tified. For that Jofeph AJh was pojjcffed of a clofe, &c. and 
thsMiledefend- defendant as his fervant took the horfe in that clofe damage 

ant was fitjftd fefarjt. 

The plaintiff demurred to tliis plea, For that the defendant dit( 
\amagc ^bew what title Jjh had to this clofe. 

is good. The counsel for the defendant infifted, that it being in tref- 

S. C. Carth. 9. jg fufficient to fay that AJh was pojj'ejfed^ becaufe in this 

S. c. 3. Salk, polTeflion is a good tide againft all others. But it might have 

been otherwife in replevin. The title of the clofcis notin quellion; 
thepejfejjion is only an inducement to the plea, and not the (ubflance 
thereof, which is the t.ik ing of the horfe; and the law is plain, 
that where the intereft of the land is not in queftion (a)^ z maa 


3 ; 6 . 

^nte, 49. 
ft. Mod. -jO, 
so. Mod. 25. 
37. 141 


* may juftify upon his own poffeffion agaijifl a wrong-doer (b)* 


Mr.PoLlexfen, on the other fek^ allcdged, that damage fefant 
Would bring the title of the land in qucflion: 


t2 

S88. 

z. Stra. XZ38. 

5. Com. Dig. 

•* Pleader” 

(C.41.). (E 
19.]. 3. Wilf. 31 . 

{aj £ce 2. Mod. 70. Carth. 444. 
Cro. Car. 190. Co. Lit. 303. Yelv* 
74. and the cafe of Johns v. Whitley, 
3. Wilt 65. 


But THE Court gave judgment for the defendant- 
Ld.Ray. 276. 332. e. Ld. Ray. 923. 1230. 1. Term Rep. 

Cro. 
643. 


(t) Ante, 49. 
Lucw. 1492. Salk. 


428. 

C 3 r. 


I 3 t. 


Cafe 8g. Perkins agairft Titus. 

A ewftom of a A WRIT OF ERROR was brought to reverfe a judgment given 
manor,that eve. in the common pleas, in replevin, for taking of the plaintiff’s 

fLui^'be 'ad- —The defendant avowed the taking damage fefaHU^Tht 

mitted to any copyhold eRare fhould pay a year's value for a fine, according to the value of the land 
at the time of admifljon, is good ; for though it is uncertain what the value may be, yet it may be 
reddeed 'to a certainty by a jury.<->S. C. 3. Lev. 255. S. C. Comb. 43. S. C. Carth. 12. 
S. <CL 8Kin. 247. S. C. 7. Show. J07. S. C, Lilly's £nt. 371. Polt. 240. Co. Lit. 59, 
Kit. 103. 2. Onlft. 32. Cro. Eiiz. 779. Noy, 2. Moor, 623. 4. Co. 27. Hob. 135, 
Chan. Rep. 467. Free. Chan. 568. 2. Com. Dig. 506. 1. Stra. 654. StraJ 1042. 1070. 
3. Burr. 1717. Ld. Ray. 45. 70.409. 499. 2. Ld, Ray, 1158, Ptec. Ch. 368. i. Bac. Abr. 
480. 3^. Peer. WoBS. 15c. DougL 730. ea/ii. « 

plaintiF 
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plaintifF replied, that the lands whei^e, &c. were copyhold, held Ps»Kiir» 

of the manor of Bujhy in the county of Hertford, the cuftom whereof 

ivas, that every tenant of the faid manor qui admljfus foret to any 

popyhold eilate (hould pay a year’s value of the land for a fine, as 

the faid land is worth tempore admiffionis.'^* The defendant de- f f 1^3 J 

piurred. ^ 

The queftion was,—F irst, Whether this be a good plea or 
not, as it is pleaded ? 

Secondly, If it be good as pleaded, then whether fuch a cuf-» 
tom may be fupported by law ? 

For the plaintiff in the writ of error it was now, and in MichaeU 
mas Term following, argued, that it was not a good cuftom. The 
fubftance of the arguments were, that fines are either certain or 
uncertain; thofe which are uncertain are arbltrarj', and therefore 
cannot be due of common right, nor by cuftom; for there can he 
no cuftom for an uncertain fin^ and fuch is this fine; for the 
value 9f the land cannot be known, becaufe, as this cuftom is pleaded, 
it does not appear whether it fhall be a year’s value paft or to come, 
at the time of the admittance of the tenant. A cuftom to aftefl 
rationabilem denartorum fummam for a fine upon an admittance, 
that is to fay, being two years rent of a tenant of the yearly value 
•f fifty-three (hillings and fourpence, is no good cuftom (a). A 
leafe is made for fo many years as a third perfon (hall name; this 
is altogether uncertain; but when tfie term is named then it is a 
good leafe, hut this caq be done but once (h). How can this fine 
be aflefled ? It cannot be by jury, for then itftands in need of the 
common law, and will be therefore void; for a cuftom muft have 
, nothing to fupport it but ufage.—Neither can this be a good cuf¬ 
tom as it is pleaded, becaufe all cuftoms arc made up of repeated ■ 
a£Is and ufages, and therefore, in pleading them, it muft be laid 
time out of mind^ which is not done here; for admiJfus foret has 
a refpedi to future admilfions, and are not to thofe which are paft. 

Again, here is no time laid when this fine (hall be paid; for it is 
• laid, quilibet tenens qui admiJfus foret, & c, foivet tantam denario- 
fum fummam quantum terra valebat per annum tempore admijjionis, 
yc. which laft words muft be taken to relate to the value of the 
land, and not to the time when the fine fliall be paid j fo that if 
there be fuch a cuftom, which is lex loti, and not fully fet forth 
mid expeeffed, the common law will not help it by any conftrudion. 

. Second point. . Whether fuch a cuftom can be good by law? *■ Stra.654, 
And they argued that it cannot. Where the fine is certain, the 
lord may refufe to admit without a tender of it, upon the prayer ® 

• of the perfon to be admitted j but where it is uncertain, the lord 

• I . 

(a) 13^ Co. 1. But Tee the uire of on admiflion to a copyhold 

prant*b. Aflie, that two yean rent, cAate. Dougl, 724. 
without any dedudiion for the land-tax, (i) Fitz. Abr. 273. 

Is Axed as the fum aHeiTable foi' an 

«l 
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Pbft. 290. 
f. Mod. *07. 
ft. Mod. iS. 
x6i. 

*». Vern. 684.. 
Fitzg. 55. 
s. Srra. 1145. 
>224. 

hd. Kay. 869. 
ms. I43z* 


f. Ron. Rq>. 
4 «. 

», Cro, 36?, 

4. Leon. 238. 
Noy, 3, 
a. Brownl. ^5. 


is Rr^ to admit the tenant, andthentofet?/^*? pne{a)^ Ae rtalbn* 
ablenefs whereof is to be * determined by judges before whom 
the cafe fliall depend, or upmi demurrer, or bya jury upon proofs 
of the yearly v^ue of Ae land (i) j but for non-payment of an 
unreafoiiable fine the lord cannot enter (f). The law admits of 
no cuftom to be good but fuch as is very certain; for uncertainty 
in a cuftom as well as in a grant makes both void ; and therefore 
it is held a void cuftom for an infant to make a feoffment when 
he can meafure an ell of cloth (//). It maybe objedlcd, that«r- 
turn ejl quod cerium reddi potrji ; the meaning of which faying muft 
be, quod certum reddi potejl by fomeAing which is certain 3 for if 
this rule fhould be taken to be an anfwer to uncertainties, it would 
deftroy all the Books, which fay a cuftom muft be certain (r)« 
^'he law is very clear, that a cuftom is void for Ae uncertainty s 
therefore this cuftom muft be void, for Ae value of land is Ae 
moft uncertain thing in nature, and therefore perjury will not lie 
for fwearing to the value (^). 

Fuller, Serjeant^ and Mr. Finch, contra. The chief ob» 
Jedtion is the uncertainty of this cuftom: now if a cuftonf as un- 
/certain as this has been held good in this court, it is a good 
authority to fupport this cuftom. And as to that it was faid, Aat 
a cuftom for a perfon (whom a copy-holder Aould name) to have 
his land after his death, and Aat he Aould pay a fine for his admit* 
tance j and if the lord and tenant cannot agree about Ae firfe^ 

that then Ae reft of the tenants Aould aflels itj” this was ad¬ 
judged a good cuftom by Ac court of common pleas, and affirmed 
upon a writ of error in this court; it was Ae cafe of Crab w, 
Bevis^ cited in the cafe of JVarne v. Sawyer, 

Adjournatur. 

Afterwards the firft judgment was affirmed, and AL L THE CouRT^ 
held the cuftom to be a good cuftom. 


(a) 4. Co. 2.7. b.—Therefore if the 
lord of a manor refufe to aimt a perfon 
to whom a copyhold is farrendered, on 
account of a difagioement refpefling 
ihtjintlo be paid, thi' Coobt will grant 
a matiJumui to compel the lord to admit, 
Without examining the right to the bne j 
tor no right to the fin* can anfe till 
admittance. Rex v. Steward of Hen¬ 
don, z. Term Rep. 484. 

(d) i. Stra, 1145. 1224* 


(r) See the cafe of Dow v. Golding, 
Cro. Car, 196. 3 Dalton v, Hammond, 
Cro.£liz. 779. ; and the Katute 9. Gto, 
c. 29. 3. Term Rep. 162. . 

(t/) 1. Roll. Abr. 565, 6. Co. Sff* 
Davies’ Rep. 37. 

(a) I. Bl. Com. 78. 

(/J Fitz. Abr. « Bar,” 177. ». Roff. 
Abr. 264. 12. Mod. 141. 51s* 

ic. Mod. 195. Ld. Ray. 889, titS* 


Cafe 90, Hacket againji Heme. 

Michaelmas derm^ 36. Car. Z> Roll. 214* 

Ifjadfiment be TUDGMENT was had in debt upon a bond againft father and 
ncoveredtgainil J fon, and afterwards the father alone brought a writ of error ^ 

father and Ton, error affigned was, Aat his An was under age: hut be* 

the fatiitr can- «, 

not bring a writ of error alone, although the fon was under age.—S. C. Carth. 7. Ante, 109* 
Ld. Ray. 71. 1403. 2. Bac. Abr. 199. 8. Mod. 305. 1 a. Mod. 130. 240. i. Roll. Abr, 747, 

$*rA.233. 606. 8,R. H. 133. t. Wiir. 88. s.Ld, Ray, 71, a, Ld, Ray. 1403. Cowp.4»5. 

caufe 
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caufe the Ton did not join in the errors, tH£ Couilt ordered the 
writ to be abated (a). 

If a quare impcdit be brought againft a bllhop and others, and 
Judgment be againft them all, they muft likeunfe all join * in a 
writ of error, unlefs it be where the biftiop claims only as ordi- 
nary. 

It is true, this is againft the opinion Lord Rolls in his 
Abridgment (i)^ who puts the cafe, that where a fcire facias was 
brought againft four executors, whopleadedp/^;/; admmijiravcrunt^ 
the jury Hud aflets in the hands of two of them, and that the other 
4(ant inde fine die ; two bring a writ of error, and although at the 
opening of the cafe it was held that the writ ftiould abate for that 
reafon, becaufe brought only by two, yet he fays the judgment was 
afterwards affirmed, and the writ held good. 

But there is a difterence where a writ of error is brought by 
the plaintiffs in the original ai^ion, and when by the defendants; 
for if two plaintiffs are barred by an erroneous judgment, and 
afterwards bring a writ of error, the rcleafe of one (hall bar the 
other (cfi becaufe they are both acSfors in a perfoiul thing to charge 
another, and it fhall be prefumed a fpUy in him to join with another 
who might rcleafe all 

But where the dcfendaz^ bring a writ of error it is otherwife; 
for it being brought to difcharge themfelves of a judgment, the rc¬ 
leafe of one cannot bar the other, becaufe they have not a joint in- 
tereft but a Joint burthen, and by law are compelled to join in 
errors. 
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Hackut 

ttgainjk 

Herne. 

AUthe dafenA* 
ants in 
imfedit Riuit 

join in error, 
unlefs the bi- 
fhop claim osOPr 
asnrdiaary. 


If feveral 
tiffs bringermi^ 
a rcleafe by uM 
is a bar to Umb 
others. 

Ante, ( 09 .— 
a. RoU. Abr. 
41Z. 

Cro. Jac. 1 x 7 . 

A rcleafe by one 
of feveral df. 
fendants in er¬ 
ror cannot 
pleaded agaiwft 
tlui others. 

Ante, toy. 6 .Co. ay. Cro. Jac. X 17 . 4 . Bac. Ab. aSj* 


(«) See the cafe of Ginger -v. Cooper, 
S. Ld. Ray. 1403 . Stra. 604 . 8 . Mod. 


(^) Roll. Abr. 929 . pi. 30 . 

(r) Ruddocic's C^e, 5 . Co. a. 
Ld. Ray. 244 . 


MolTc againft Archer. Cafe 91. 

^OVENANT by an affignee of an affignee of lands which were lo covenaiu, « 
exchanged. The breach affigned was, that a ftranger habens jus breach that a 
€t titulum did enter, &c. There was a verditft for the plaintiff, ft/anger 

righi and iUm 

It was now moved in arreft of judgment, that the plaintiff had entered, is not 
notihewed a fufficient breach, for he fets forth the entry of a ftranger witlioat 
habens jus et titulum, but doth notfhew what title, and it may be right**jSid 
^e had a title under the plaintiff himfelf, after the exchange made; he claimed, 
und to prove this, the cafe of Kirby v, Hanfakefa) was cited in 
point. 

* ^ Crtf. Jac, 315 . 

X. Mod. 294 . X. Sid. 466 . 1 . Lev. 301 . a. Lev. 37 . a. Saund. 180 . 3 . Lev, 325. s. Mod. 

A 6 . loi. ayx. 8 . Mod. 318 . lo. Mod. 384 . n. Mod. 78 . S 33 . 12 , Mod. 406 . 413 , 

Cilb. E. R. 252 . 2 . Show. 425 . Comyns, 144 . 180 . 230 . t. Stra. 400 . 681 . t. Ld. 
lt^«xo 6 . I 24 > 2 . Ld. Ray. 1419 . Doogl. 43 . t. Term Rep, 67 X, 3 , Term Rep. 484 . 
H. K. R^. » 74 . Com. Dig. ** Pleader'* (C. 49 .). 


(«) Cro. Jac. 315. 


And 
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MoMt And of that opinion was ALL THE Court {<?). • 

aIochu. Nota, It was faid in this cafe, that an exchange ought to be 

flange, executed by either party in their life-time, or elfe it is void. 


(«) ButfeeFoIterv. Pierfon, 4.Terin dcmir* to the plaincifF A. B. had lawful 
Rep. 617. that in alTigning a breach of right and title to the pientifet, withotit 
covenant for quiet enjoyment it is fufli. Shewing wlut (Ulc B, bad. 
cient to ailedge, that at the titne of tlM 


*[136] 

Cafe 92. • Taylor againjl Brindley. 


Variance be- 'T^RESPASS. The original was ** quare claufum fregit,** and 
tween the trigi- X pjaintifF declared quare claidum et domum fregit, and had 
sw/and df< 7 or«- judgment in the common picas, and a writ of error was brought 
aoirfoK this court. 


Cro. Elis. 185. The variaiKe between the original and declaration wtes alHgned 

i jo. for error, and that one was not warranted by the other f a)» 

ntf if 8 o. 

4. Mod. 146. 5. Com, Dig. 15. i. Ld. Ray. 4. a. Ld. Ray. 1209. 1210. a. Term R«f. 240. 


In error, if the But Levinz, Serjeant^ argued, that becaufe the original was 
•ri^Ma/certifod egftijigd three Terms (Ince, arid no continuances between it and the 
^m^^the'^uit declaration, therefore that could not be the original to this adlion, 
wui ’ intend a and that the Court might for that reafon intend a verdidt without, 
^erdia without on original'^ which is helped by the ftatute of Jeofeils {b). ' But 
ui original, jjg argued, that where the original varies from the declaration, and 

j.Ro. Ab.790. jg not warranted by it, it is not aided by this ftatute. 

Cro. Jac. 674. 

Cro. Car. 27*. JUDGMENT was affirmed. 

347. 

(rt) But now by j. G». x. c. 13. ” the declaration or other proceed. 
After verdiS no judgment (hall be ings.’' 

** ftayed or reverted for any defeft or (^) By 18, c. 14* no judg^nent, 
“ fault, either in Jerm or fubfianet, in after verdidl, (hall be ftayed for any 
** any bill, writ original or judicial, or default or form in the writ, or for want 
for any variance in fuch writs from of aoy original writ. 


MICHAELMAS 



MICHAELMAS TERM, 


The Third of James the Second, 

I N 

The King’s Bench. 

Sir Robert Wright, Knt» Chief JuJiice. 

Sir Richard Holloway, Knt, 

Sir Thomas Powel, Knt» 

Sir Richard Allibon, Knt. 

Sir Robert Sawyer, Knt. Attorney General. 
S/r Thomas Powis, Knt, Solicitor General. 



N*ailiews ayainft Cary. 

Eaftcr ’Term, 3. Jac, i. Roll 320. 


fur entering his houfe and taking a fllver 


T respass 

tankard. 

The defendant made conufance as bailifF of the dean and chap¬ 
ter of Wejimhijier^ for tliat the place where, &c. was within 
the jurifdi£lion of the leet of the laid dean, who was feifed of a 
court leet, which was hdd there fuch a day, &c.; and that the 
jury prefented the plainlllF (being a tallow-chandler) for melt¬ 
ing of ftinking tallow, to the annoyance of tlie neighbours,'for which 
he was amerced j and that the amerciament was afFered to five 
pounds i which not being paid, the defendant, hy a mandate of the 
iaid dean and chapter, diftrained tlie tankard, 5cc. 

TheplaintifF replied, dr Injuria fud propria^ absque hoc that 
he did melt tallow to the annoyance of the neighbours, &c. 

The defendant demurred to this replication. 

It was argued this T'ermby Mr. Pollexfen for the defendant^ 
and^XREMAiNE for the plaintiff': and afterwards in 
Termy I. IViUiam Csf Mary^ by Mr. Bonithorn and Serjeant 
Thompson for the defendant, 

VoL. III. L It 


'C *37] 

Cafe 93. 


Wliere the de¬ 
fendant ju(iifi«s 
by way ofi-xcbjir, 
he mild fi't forth 
the warrant.and 
that he took the 
goods viriutg 
’Warrant!, 

S,C.i.Show.6i. 
S. C, Caith. 73, 
S. C. 3. Salk. 32. 
S. C, Holt, 4 o 3. 
S, C. Comb. 76. 
S.O.i .Salk.ioy* 
Moor, ^74. 

Cro. Eliz. &9S. 
748, 

4. Med. *578. 
i2.*Mod. 396, 
509. 

XI. Mod.iiz. 
203. 

Skia. 587. 

1. Browni. 

5. tlk#‘jo8. 

2. H»wk.p.a 

96. 
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Ma-I KCWt 
again^ 

Cart. 


t. Ld. Ray. 71. 
470. 

z. Ld. Ray. 
J140. 1173 ' 
Iz. Mod. Z35. 
318. <>oz. 

If. Mod. 71. 
8. Mod. Z97. 
Gjllb.£. R. 2CQ. 
Fitzg. 46. 109. 
8tra. 847. 

8. Mod. zi8. 
10. Mod.z5. 37. 
X. Stra. 509. 

711. 

a. Stra. 1184 
f. Ld. Ray. 
309. 

z. Ld. Ray. 
1100. 1530. 
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It was faltl for the defendant^ that a prefentment in a court leet 
which concerns the perfon (as in this cafe) and not the * frcehoid^ 
was not traverfable, and that the amerciament was a duty vefted 
in the lord, for which he may diftrain, or bring an action of 
debt (a). 

But on the other fide it was faid, that if fuch a prefentment is 
not traverfable, the party has no remedy; it is contrary to the 
opinion of Fitzherbert in Dyer (h)^ who affirmed the law to 
be, that it was traverfable, and that if, upon fuch a prefentment, 
a fine fhould be impofed erroneoufly, it may be avoided by plea} 
and this agrees with the fecond rcfolution in Godfrey's Cafe (c). 

Secondly, It was objefted to the plea, that it was not good, 
for it fets forth, that the plaintiff was arnercedy and that it was 
offered at the court, and fo he has confounded the office of the 
jurors and afFeerors together, which he ought not to do ; for he 
fhould be amerced to a certain fum, and not in general; which 
fum may be mitigated or aftered by others (d). If it had been a 
fine^ it need not be affered, becaufe that is impofed by the Court} 
but this is an amercicmenty which is the of the jury, and tl^ere- 
fore it muff be affered (e). 

Thirdly, The chief exception was to the matter of the war¬ 
rant, VIZ. the defejidant fets forth that he feized by virtue of et 
precept from the dean and chapter ; whereas he ought to fhew it 
was directed to him from tite iieward of the court, and then to 
fet forth the warrant, without which he cannot juftify to diftrain 
for an amerciament (f). 

The WHOLE Court were of this opinion, and therefore judg¬ 
ment was given for the plaintiff', in jVJichaelnms Term, the firft year 
of William Mary, If it iiad beer, in replevin where the dcfcjidant 
made cognizance in the right of the loid, it might be well enough 

here pleaded {g) } but where it is to juftify by w-ay of cxcule. 


{a) See the Year Bank 5. Hen. 7, 
l>\. 3. Fitz. Abr. title Bai,** zyt. 
Brook’s Abr. title: “ TiavcrlelansCeV’ 
pi. 183. Biook’s Abr. title “ Pieieiu- 
** ment in Court,” pi. ti;, Co, Lnr, 
572. z. Hawk. P. C. III. I. Bic. 
Ahr. 644. 4. B:iC. Abr. 449. 

(i>) Dyer, 13. pi. 64—But fee Rex 
<u. KoupeJl, Cowprr, 458. t^t a pre- 
Tenttnerit is not traverfable in tlie court 
leet; but in order to afford the defendant 
an opportunity of being heard, it may be 
removed by ceriiorari into the king’s 
bench, and there traverfed. But the 
Court will not grant a eertiorari for this 
purpofe, where the amerciament has been 
4ftre:ited, and the fine paid. Rex v. 
Heaton, z. Term Rep, 184, 

(s) 1X. Co. 42. i. Roll. Rep. 79. 


(d) Wilton V. Hardingham, Hob. 
129. I. Roll. Abr. 54Z. ; and Evelyn 
V. Davis, 3. Lev. zo6. But in tlie cafe 
of Brook V. Huftler i. Salk. 56. where 
thefe two cafes are cited and lehcd on, 
it is deterniincd, that the amerciament 
ought to be general, “ yuddJit in mijeri- 
“ totJia,'' and that is to be afcertaiiied 
by atTcerors.—Sec allb 2. Hawk. P. C, 
tj^, aetmdaitl. Stra. 847. 

(») 8. Co. 38. t. Leon. 142, 
z. Hawk. P. C. 94. 

(/) c'lo. Eliz. 698. 748. Moor, 
574. 607. x..Sa]k. 108. z. Hawk. 
P. C. 9b. X. Bac. Abr. 236. z. Hac. 
Abr. X17, 118. 3. Term Rep. 183. 

(g) Stephens v. Hatightoo, Stni, 
847. Fitz;. 46. pi. 9. Bar. K. B, 
128.2x4. * 


there 
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tiiere you muft aver the fiift and alledge it to be done, and fet Mathew* 
/orth the warrant itfelf, and the virtute warranti i fora H**'"f* 

bailiff of a liberty cannot diilrain for an amerciament by virtue 
of his office* but he muft have a warrant from the fteward or 
Idrd of the leet for fo doing (a). The other exception^ that 
the amerciament ought to be to a fum ; the precedents are other- 
wife ; for an amerciament per duodecim probos ct legates homines 
adtunc et ibidem jurat, ad 40/. afferat. is well enough (A), but the 
warrant is always fet forth. 

(a) Steveiton v. Scroggs, Cro. Eliz. (&) Raftal’s Entries, 60& Co. Ent* 

C98. I Rowleftonv. Alman, Cro. Eliz. 66j. 

748. I. t«on. 242. Moor, 574. 

2. Hawk. P. C. ch. 10. f. 30. * C ^ 39 3 


The King againfi Darby. 


Cafe 94. 


DEFENDANT was indifted for fpeaking of fcandalous An indiammt 
words of Sir John a juftice of the peace, viz. “ Sir ‘oj Jfy- 

“ John Kerle is a buffle-headed fellow, and doth not underftand “i,/ ^pea*^ 
hm i he is not fit to talk law with me; I have baffled him, and that « he^is a 
“ he hath not done my client juftice.” buffle headed 

„ “ feilow, doth 

Mr. Pollexfen, for the defendant, faid, that an indiftment “notunderttand 
would not lie for thefe words, becaufe not fpoken to the party in “ and 

.the execution of his office, but behind his back; it will not lie “ not d«i» 
for irreverent words, but for libels and writings, becaufe fuch are 
public, but words are private offences. s.c.Corab. 65, 

, . , . S* Garth. 14* 

But THE Court was of opinion that zn indiSfment would 1, Sid. 65. 
lie where an aSlion would not, becaufe it refpefts the public peace; 58. 

and that an adtion would not lie in this cafe, unlefs the party had 
a particular lofs j and therefore it has been held not to be ac- 499.°*”* 
tionable to call ajuftice of peace fool, afs, coxcomb. 4. Com. Dig, 

185. 

2. Mod. 326. I. Hawk. P. C. 354. 8. Mod. 271. 10. Mod. 186. n. Mod. 166. 195. 

»*. Mr>d. gS. 414. SI4. *• Kay. 153. 777. 2. Ld. Ray. 857. 1029. 1369. 

I. Stra. 420. 617. z. Stra. 1157.1168. 


Mr. Pollexfen then took exceptions to the form of the An indiflment 

. inditftment. dcfcnbmg the 

defendant “ of 

First, There is no place of abode laid inhere the defendant jtlmondbury 
inhabited, which is cxprcfsly required by theftatuteof i. Htn. 5. jf,'Y*^ 
c. 5. viz. “ That in indictments there (hall be addition of the /, ror/^w,'*i» 
“ eftate, degree, &c. and of the towns, hamlets, places, and afufBcient«Mf- 
counties where the defendants dwell and by the ftatute of »»«» of his abode 
8. Hen. 6.C, 12. which gives the Judges power to amend records within x. Hm, 
in affirmations of judgments, fuch defeats which are named in the 5 * ®*, 3 * * 
ftatute of I. Hen. 5. c. 5. are excepted; and therefore where an. Mod. 
writ of error was brought to reverfe an outlawry upon the ftatute *• 
of Eliz. c. 9. for perjury; where the defendant was indicted by ** ^5^ 

a. Hawk. P. C. 274. 314. 5. Com. Dig. 30. 3. Bac. Abr. 6ao. 3. Peer. Win««494. 

L tbe 



The King 
agaluft 
Dauby. 

The caption of 
an indifftnent 
eoramjttfUtiarits 
ad fiacem difii 
domini re^ii, is 
fufficient, with- 
out faying nunc, 

• [ 140 ] 

11. Mod. 165. 
j. Ld. Ray. 
*15, 548. 63S. 
%. Ld. Ray. 
710. S79. 

1. Stra. 442> 

I. Term Rep. 
316. 
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the name of “ Nicholas Leech de parochld de Aldoats,*’ 
and it did not ihew in wiiat county Ald-ate was j it was for this 
caufe reverfed (a). 

Secondly, 'I'hecapllon is commjv.flitiariisadpacern dlSlidomini 
regh confer uand, and the word “ nir-ic” is I jft out. it was the opinion 
ofTwiSDEN, Jujiicc-i (/>}, that it ()up;ht to he nunc confervand, 
for otherwife it may be the peace t»f Kmg Stephen. 

The Counfel on the other fide fjiJ, that it was a new doilrine, 
that the kitig fluill not have the fame remedy by an indidlment 
which the fubjedt may have by an adiion j Avhat is the meaning of 
the words of all commiffions, de propalulionihus verhorum ? 

« As to THE FIRST EXCEPTION, they fiid, that the indidlmcnt 
was certain enough, for the defendant is laid to be de Almondbury^ 
in the vvefi-riding of Yorkfoire. 

To THE SECOND EXCEPTION they fald, that adpacem confer^ 
vnnd. without r.une,^ is W'ell enough ; for it cannot be intended upon 
this indictment that they weie jiiftices to preferve the peace in 
any other king’s reign, and what was quoted out of Siderf^i is 
but the opinion of one fngle Judge. 

This is a fcandal upon the government, and it is as much as 
to fay, that the king hath appointed an ignorant man to be a juftice 
of peace, for which an indi jtment will lie. 

And f f tiiat ipinion was j he whole Court, and gave judg¬ 
ment according!)' {c). 


L.’y- 1 m. S. C. 6. Mod. 125.4 
PtA V 11. Mod. 166. 

^54. S 6 8. the above c^fe 
; z, l.'aiby is denied to be law ; 

. frid ti>li.ivc been deniedi in 
.;r;; w I’ecocl-', Trinity Term 
14. A: Ik. (jt'j. 2.. ; but this does not 
aj'p'_2i .11 tie itrpcit of the cafe 
in 2. 11 ci. Sec Prowfc v. 

V/iIf,ox, jK.ft. 163.; and Rex v. Penny, 
j. Ld, Eay. 153. 


(-) 

I.iach’j Cafw', Cio. J 

ac. 

1 ^ 7 . 


irtVu'l. 

(^) 

I. S-d. 4 za> 
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Kiie, 
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3 ,’J " 

avc 

Cl Re: 

JuHgrae 

nt for fSt crown ; but 

r.ou 


and it 

“Juhii r, 

in cldri 7 ibe c.'.'i,. 

in 

Rtk 

V, 

(I.e 1 


Lrang.h-y, z. I.d. Raym. 5 ^ 30 . fayA the 
MW'jrti. Jikivt not indlA'.ai'ic, In Htx 
1 s'lf’i'-y, tbedefer'dan'. for 

fayi.risro t!.c t.J.'.j r.f S.'irj ury, “ You 
ate a loi'oc and a t'.!ft..i! f' and t!;i: 


Cafe 95. ]3 fi Cock. 

WPvi'T OF coA ENANT did bear t jic the fir.^ day of Yrinitj 
Ti'V.'/i, rcturnal'c ./ta ‘'frinitatis^'AnA it was taken hy dedimui 


death of the 
coi'ufor after 
ewpnoe. and be 
foie the 

cannot 

fignedfor error office. 

to reverfe the 
fine.—S. C. Lilly’s Fnt. 
rj. Co, 39 . Hob. 33 c. 

At* Arem. 3 . 10 ■ IVlod* 44 ^* Cjilb. L. R. loS. 

tdi, Ray. 850/ 87a. 1. Rurr. 360. 



So.' S. C. Conib. &f'. Ante, r.q. Port. ijj. inft. j,,, 
2. Vent. 43.; Cro. jac. iz. Lyer, S9, ?7.o. Prec. Ch. jjo. 

I. Baines, 144. a. B^c. Ahr. 523. 1. Wilf. 37. 


It 
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J[t was argued by the Counfel for the plaint'iff in the writ of Balj. 
error, that a fine fur cognizance dc droit de ceo is laid to be levied 
when the writ of covenant is returned, and the concord and 
king’s filver (which is an ancient revenue of thecrown pro licentid 
concordandi) duly entered; for though the cognifor die after¬ 
wards, the fine is good, and tlie land pniTeth ; but if the king’s 
filver be not entered, the fine may be revvaTLd by writ of error j for 
it is an action, and Judgment, and the death of either party, abates 
it (a)% If it fliould be obje£led, that this cannot be aligned for 
error, becaafe it is againft the record, which is placita tcrrie ir~ 
rotulat. de 'Termino Saniltv‘Trinitatis anno primo'facohi^ ^c.\ 
it is true, an error cannot be afiigned againft tlic very clVcnce of 
a record, but in the matter of tiinc it may, and fo it is in this 
cafe. It is like Sycr's Cafe^ 32. EUz. vctio vius indi£lcd fer a 
burglary fuppofed to be done the firft of and upon the 

evidence it appear'jd to be done the firft of September ; and though 
he was acquitted of the iiulicbTici't for that reafon, viz. bccaufe the 
judgment relates to tiie day of th^ ioeicfniLiit, yet it was re-* £ II4 J 
folved by all the Judges of England, tiiat the very day need not 
be fct dov/n in the indictment; for be it before or after the of¬ 
fence, the jury ought to find according to the truth of the cafe 
upon the evidence, for they are fworri ad vrritaUm dicendaen^ 

^c. (bj. I'his inuit be afligiicd for error; for if the contrary 
be faid, it is againft the record, the enfoi brevium having returned 
that the fine was taken 30 'July, which could not be in Trinity 
Term, fiir that ended 8 ‘jfw/y, othervvife it is rcpugmuit to itfelf. 

E contra. It was argued, that this is not allignable for error: 
it is true, if the parly had died before the entry of the king’s filver, 
it had been error, but if afterwards it is not fo (c)» 'I'hus was 
the cafe of JVarnecomh v. Carril, which was, Hufband and wife 
levied a fine of the lands of the wife, and this was by dedimus in 
the Lent Vacation, llie being then but nineteen years of age ; the 
king’s filver was entered in Hilary Tlry/i before, and (he died in 
the Eafier-iveck ; and upon a motion made the firft day of Eajter 
Term to ftay the ingrofting of the fine, it was denied by the Court, 
for they held it to be a good fine. Another reafon why this is 
not allig!sable for error is, becaul'e it is direiSliy againft the record, 
which is of Trinity Term, and can be of no other Term; and 
to prove this he cited Arundel's Cafe (dj, where a writ of error 
was brouglit to reverfe a fine taken before Roger Man wood, Mod. ryo* 

Efquire, in his circuit, he being then one of the Juftices of the 
common pleas, and the dedimus was returned per Roger u m 

(a) Ante, 99. Dyer, zzo. 5. Co. (c) Dyer, Z20. xz. Co. 1Z4.—See 
37. Cro. £112.469—Secalfo a. Jones, alfo z. Inlt. 511. z. Leon. 127. 
i8f, Ray. 462. Skin. 343. 2. Lev. 3. Com. Dig. ** Fine*'(E. 7.). Shep- 

127. ; and the cafe of Waits v. Birkett, herH’s Touch. 3. 2. Ld. Raym. 850. 

2. Wilf. J15. (d) Cro, J4C. II. Yelv, 33,—See 

{W) See the Year Book 10. Hen. 7. alfo 1. Roll. Abr. 717. 2. Bac. Abr. 

pl.%4. 3. Inft. 230. and Hind's Cafe, 219. 538. i. Wilf. 43. 1. Term 

4. Co. 70. Rtp> 240. 

L 3 Manwood^ 
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Manwood, Militetr, for he was knighted and made ChiefBaioa 
the I'erm following; the fine palTed, and this was afterwards af- 
ilgned for or; or, that he who took the caption was not a knight \ 
but it being dircilly againft the record, they would not intend 
him to be the fame perfon to whom the writ vras diredled. 

Afterwards the fine was affirmed. 

Lock agahxft Norboriie. 

T JPON A TRIAL AT BAR in ejetSlmcnt for lands in JViltJhirey 

Mary Philpot^ in the year 1678, made a fettlement by leafe and 
relcafe to hcrfelf for life ; then to truftees to fupport contingent 
remainders; then to her firft, fecond, and third fon, in tail male, 
&c.; then to Thomas Arundel in tail male, with divers remainders 
over. 

It was obje£led at the trial, that (he had no power to make 
fuch fetilemcnt, becaufe in the year 1676 her hufband had 
* fettled the lands in queftion upon iu r for life, and upon the iffije 
of his body, &c. and for want of fuch iflue, then upon George 
Philpot in tail male, with fcveral remainders over, the remainder 
to Mary PhJpot in fee, provifo that upon the tender of a guinea 
to George Philpot by the faid Mary^ the limitations as to him 
(hould be void. 

George Philpot having afterwards made a leafe of this land, to 
try the title, the truftees brought an ejeftment; but becaufe the 
tender of the guinea could not be proved, there was a verdidt for 
the defendant. 

And now Mr. would have given that verdidl in evidence 

at this trial: 

But was not fufFered by the Court ; for if one man has a title 
to feveral lands, and he bring ejectments againft feveral defen¬ 
dants, and recover againft one, he (hall not give that verdir^ in 
evidence againft the reft, becaufe the party againft whom that 
verdict was had may be relieved againfl it, if it is nor good, but 
the reft cannot, though they claim under the fame title, and all 
make the Lame defence. So if two tenants defend a tide in ejcCl- 
ment, and a verdict be had againft one of them, it (hall not be 
read againft the other, uidcf? by rule of Court. But if an anceftor 
has a verdict, the heir may give it in evidence, becaufe he is' 
privy to it; for he who pioduces a verdiCt muft be eitlier party 
or privy to it, and it (hall never be received againft different per- 
fons, if it do not appear that they are united in intereft ; there¬ 
fore a verdict agaiftft A. (hall never be read againft B .; for it 
may happen that one did not make a good defence, which 
other may do. 

The tender of the guinea was now proved. 
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T his Vacation Sir Robert Sawyer hadhis ; and Sawyeh re- 

SiR Thomas Fowis was made Attorney General’, and Powi# 

Sir William Williams, of Gray^s Inriy was made 
S>lU-aor Gmnal. 


Rex agahifi Lenthal. 


Cafe 98. 


A n inquisition was taken in the fecond ^earof this king. The marihal 
under the great-feal of England^ by which it was found, that 
the office of Marshal of the King's Bench did concern tnc ad- 
miniftration of juftice ; that Mr. Lenthal was feifed thereof 
in fee; that upon his marriage lie had fettled the faid office upon in {e^.,gi 
Sir Edward Norris and Mr. Coghill, and their heirs, in trull that ‘o 
they (hould permit him to execute the fame during his life, &c.; ^ 
that the faid truftees had neglected to give their attendance, or fe, 

to execute the faid office themfelves j that this conveyance was lijt, with divtfi 
made by Mr. Lenthal without the notice of tiiis Court; that he remaindwt 
received the profits, and afterwards granted the faid office to 


S. C. Comb. 95. S. C. Skin. 113. Co, Lit. ^35* 9. Co. 5. 97, Raym. ti6. a. Lw. 

*. Roll. Abr. 153. Cro. Car. 587. Jones, 563. a. Chan. Cafes, 70. 3. Bac. Abr. JO*. 71 ^,,, 
Hob. 153. I. lid. Ray. 159. r. Ld. Ray. 1005. 2. Salk. 587. ■ 
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Cooling for life; * that Crofs and his wife had obtained a judg- 
ItKTHAL court agaiiift Bromley^ and had fued forth execution 

for the debt and damages, for which he was committed to the 
cuftody of tile faid Cooling, and being fo in execution did go at 
large ; that Cooling had not fufficieiit to anfwer Crofs and his 
wife for the faid debt, &c.; tliat thereupon they impleaded Mr* 
Lenthal in the common pleas for I21I. 2s. 4d. to anfwer as 
fi/perior \ that at the trial Lenthal gave this fecret deed of 
fettlement in evidence, whereupon the plaintiffs in that aftion 
were iion-fuited, addamninn, ( 3 'c. ; that Cooling went out of the 
fiid oflice, and, the truftees ncgleiSling the execution thereof, 
ALr. Lenthal granted the fame to Glover for life; thatduriag the 
time, he executed this ofHce, one IP'ordal was convicted of for¬ 
gery, and committed to hi.s cuftody; and that he permitted him 
voluntarily to efcape, by which the faid office was forfeited to the 
king; and that the king had granted the office to the Lord Hunfdon. 

Sir Efhuard Norris and Mr. Coghill come in and plead, that 
. Air. Lenthal was feiftd in fee; that he made a fettiement of 
the office upon his marriage with Airs. Lucy Dunch (with whom 
he had five thoufand pounds portion), viz. upon them and th*ir 
heirs in truft, front in the inquifition j and that he did execute the 
office by their permiffion. 

Mr. Lenthal pleads, and admits the grant to Sir Edward Norris 
and the other truftce, bearing date fuch a day, &c. but fays, that 
the next day afterwards, viz. the loth day of Auguji, a truft of 
the faid office was declared by another deed, viz. to himfcif for 
life, with remainders over, and that by virtue thereof, and the 
confent of ilic truftees, he took upon him the execution of the 
faid office, and was thereof poliellcd, citiicr by hinifdf or his de- 
putt', until the time of the iiiquifitioji taken ; ilien he traverfed 
that the cfcapcs w'cre voluntary (but did not anfwer the conceal¬ 
ing of the grant) j and concludes, per quad petit that the king’s 
hands may be amoved, &c. 


Powi?, Attorney General, demurred to the plea of the trnjiees i 
he likewife demurred to the pica of Mr. Lenthal', and took ifllic 
that the cfcapes were voluntary. 


C145 J 

Tree. Ch, 199. 
Comyns, i. 

I. Ld. Ray. 

JS9' Ssi. 
t. Ld. Ray. 

SO38. 1^4.$. 

yt. Mod. 10. 


It was argued this Term and Trinity following hy Counfel on 
both fides; and as to the matter of law, they made thefc points: 

First, That this office cannot be granted in truft. 

Secondly, The cfcapes found in the inquifition, and not an- 
fwered by the truftees, are fufficieiit caufes of forfeiture of this 
office. 


' Thirdly, Another point was raifed, Whether the affignment 
(*4” * * truftees (admitting it could be fo granted) and their 

>|,Pr.Wtns.i6i. declaration of the truft, created an eftate at will in Mr* Lenthal} 
|j»f.Wms.39i. First,* 
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First, If it was a tenancy at will, then, Whether Mr. Lenthal 
hatf done any thing to determine his will ? 

Secondly, Whether he can by law make a deputy ? 


R«z 

ageanfi 

LenthaIs 


Thirdly, Whether the affigning of this trail, without giving 
notice thereof to this Court, be a forfeiture ? 

First point. This office cannot be granted in truft, becaufe ^ 

it is apciTonal inheritance, and will not pafs by fuch conveyances 
as are ufed to convey lands j fo is my Lord of Oxford's Cafe (a), *|,e‘ marftal*of 
in which it was held, that a covenant to ftand foiled of an office is the king’s bench 
void : neither caji Air. Lenthal take upon him the execution of 
this office by the confent of the truftees, for tliat cannot be with- ihereof 

out deed. If the law Ihould be otherwife, this inconvenience would 
follow, viz. might grant the office to another with¬ 

out leave of the Couit, and the grantee might fulFer voluntary 
efcapes, having no valu.tble interelt to anfwcr the parties injured, 
who mull then fuc Mr Lenthal\ and he has no eftate in him, for 
he has conveyed the inheritance to the trulflecs ; and if they 
Ihould be likcwifc fued, no recovery could be ag unft them, be- 
caulg they are only nominal. It is alraoft like tlie grant of an 
office of chief prothonotary of the court of common pleas to two 
perlbns for life, which cannot be good, becaufe the rolls of the 
court cannot be in the keeping of two perfons at one time (/'), 

It has been adjudged, that this very office cannot be granted for 
• years [c), becaufe it is an office of trull: and daily attendance ; 
and fuch a termor for ycai s may die inteftate, and then it would 
be in fufpence until adminillration is committed, which is the aiSt 
of anotiicr court. ♦ [ 146 J 


Second point. That the efcapes found in the inquilltion, and 
the non-attendance of the truftees, are fufficient caufe of forfeiture. 

It is true, at the common law, debt upon an efcape will not lie ma,i},al of th« 
again!! the gaoler; that action was afterwards given by the ftatute king’s bench 
of IVeJlmhiJtcr the Second % for before that aft, the only remedy piifcn, and the 
agaiiilt * the gaoler was to bring an aftion on the cafe againft “on-aitcndanee 
him, founded upon a w’rong done; but now debt will lie, and if whQm**thr*cu& 
the party be not fufficient at the time of the efcape, refpo 7 rdeat fu- tody was grant- 
perior (d). The marfhal who executes thisoffi.ee, be it by right ed,ii,aiotfeiture 
or wrong, is anfwerablc to the king and his people for efcapes : if * 

they are voluntary, it is a forfeiture of his office : nay, if a de- cafes T. T. 
puty fuffer fuch efcapes, it is a forfeiture by the principal, uniefs aza. 
fuch deputation be made for life, and then the grantee for life only 9 ®** 95 ** 

^ I2Z6. 


C/i) JonA, iiS. laS. Hob. 170. 
Conib. ^6. 

(t-) iS. £</«/. 4. pi. 7. 2. Roll. Abr. 
152. Hob. 153. I. Show. 289. 
4. Mod. 17. b^c. Abr. 734. 73R. 
it. Co, 3. 2. Mod. 95. 260. Ca'-cs 

Tcoip. Talbot, p7, izj. 143. 


(r) Meade v. Lenthall, Cro. Car. 
587. Jones, 437.—See ^Ifo 1. Roll. 
Abr. 847. 2. Roll. Abr. 189. 678* 

4. Com. Dig. 287. 3. £ac. Abr. 30a. 

(if) Dyer, 273. z. Inft. 382. 


forfeits 



Htx 

mgainjl 

Lenthal. 
zo> ^fod. 74. 

toft. Zl)0. 

I2, Mod. 13. 
50. 466. 

I'itzt;. 186.293, 
s. Ld. Ray. 

4 * 4 . 

PecN Wmi. 
(‘57)' 


Z. Stra. i%o8. 
I. Ld. Ray. 
aos. *11. 


r *47] 
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forfeits the office ('aj. As to the non-attendance of the truftecfe, H 
Air. Lenthal be tenant at will, and has granted this office to an¬ 
other for life, this is a determination of the tenancy at will, and a 
forfeiture as to him {b). Now this grantee for life cannot be faid 
to be a deputy, for fuch a grantee himfclf cannot make a deputy, 
and therefore a fortiori a tenant at will cannot do it (c). But 
admitting he fhould be deputy, yet a forfeiture by him is a forfei¬ 
ture by his fuperior ; and therefore, Mr. Lenthal*s tenancy at will 
being gone, the truftces ought to attend, and their non-attendance 
ought to be a forfeiture {d). The non-attendance of an officer 
who was only a feaicher in a port-town, was adjudged a forfei¬ 
ture {e) i much greater is the fault of that officer who has the 
adminift ration of juft ice, if he do not give his attendance. Be- 
lldes, if they do not attend, by confequence they cannot aft in the 
office, and non-feazance is as fufficient a caufe of forfeiture as any 
other mifbehaviour whatfoever (/), But if the truftees had given 
attendance, they are perfons inexperient, and therefore incapable 
to execute this office, for which they may be lawfully refufed by 
this Court. 

a 

Mr. Pollexfen chiefly infifled upon the point of pleading, 
that the matter found by the inquiiition was not anfwercd by 
the plea. 

Fir ST, He excepted, that the defendant had not by his plea en¬ 
titled himfelf to any eftate in this office, and therefore he could 
not traverfe the title of the king, without making a title to hira- 
felf i for why fhould he deflre that the king’s hands may be amoved, 
and he reftored to his office, if he has not fhewn a title to h (g)? 
His pleading of this deed of truft, by which he is permitted to re¬ 
ceive the profits, &c. during life, cannot create fuch an eftate in 
him as will be executed by the ftatute of Ufes; therefore ♦ he 
can have no eftate for life i for if a man be feifed in fee of an eftate, 
and make a declaration thereof in truft for J. S. this is no colour 


(4) By 8. Sc 9. unit. 3. c. *6. which 
takes away all dicindlions between 
voluntary and permiffive efcapes as to 
pUimitFh remedy, a further penalty is 
idded j for “ If any marfbal or warden, 
or thtir rerpedive deputy or deputies, 
or any keeper of any other prifon 
within this kin^om, Aiall tako any 
fom of money, gratuity, or reward, 
whatfoever, or feeurity for the fame, 
to procure, aiTiB, connive at, or per¬ 
mit, any fuch efcape, and fhali be 
thereof iawfulty convifted, the faid 
marflial or warden, or their refpeftive 
deputy or deputies, or fuch other 
keeper of any prifons as aforefaid, 
/hall, for eveiy fuch offence, forfeit 
** the Cam of Jive hundred pounds^ and his 


“ faid office, and be for ever after inca- 
pable of executing any fuch office.’*—* 
See alfo Carter, 21*. 10. Mod. ,74. 

Fitzg. 186. Z93. Ld. Ray. 4*4. 
Salk. *7*. 5. Mod. 414. 2. &c» 

Abr. *40. 

(i) Year Book 39. Utn. 6. pi, 3*, 
*■ Roll. Aor. 155. 4. Mod. *9, 

1. Salk. 435. 3. Bac. AJ>r. 73*. 

(c) Dyer, 278. Cro. Eliz. 534. 
3. Lev. *88. 3. Bac. Abr.'741. 

fd) a. Roll. Abr. 155. 4. Com, 
Dig. 300. 3. Bac. Abr. 74*. 

(«1 Cro. Car. 49*. 

(/ ) 39 - 6. pi. 34. 9. Co, 46. 

Dyer, 150. 198. 1. Sid. 81. 

{g) I. Legn. zoi. *. Inft. 693. 
Staund. P.C. 64. 2. Lem. 
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to^make an eilate for life in y. S. (a), .The defendant has 
therefore no more than a truft in this office, which is nothing in 
the eye of the law, and for which there is no remedy but by jub- 
faena in chancery j fo that, being only a cejiui que truji^ he hath 
neither jus in re nor ad rem. He cajuiot be tenant at will, for 
he is not made fo by the deed of truft. There is a great deal of 
difference between evidence and pleading j for this very deed may 
be an evidence of an eftate at will, but it is not fo in pleading ; 
therefore he ought to have pleaded that quorum pratextu he was 
pofieiTcd of the office, and took the profits, &c. j but he having 
otherwife pleaded, and not entitled himfelf to any eftate therein, 
he ought to be laid afide as an incompetent perfon. The plea of 
Sir Edward Norris is likewife infufficient; for it fets forth the 
deedof fettlement, &c. quorum prtstextu (the defendant j juxta 
duciam in eo pofitam^ was pofTefled of the office ad eorum volun - 
iatem. Now an office is a thing which lies in grant, and cannot 
be transferred from one to another without deed, and here is no 
deed pleaded j and as no eftate at will can be granted of an office 
without deed, fo likewife there cannot be a deputation of fuch 
offlhe without it (h). If then there can be no tenant at will of an 
office but by deed, and no fuch deed is pleaded, then Mr. Lenthal 
had no power to make a deputation to Cooling j but neither tenant 
at will nor tenant for life can make a deputy, if in the very grant 
made to them there is not an exprefs claufe for the execution of 
the office per fe vel fufficientem deputatum fuutn. The fubftance 
of all which is, vix. first, here is no tenant at will: but ad¬ 
mitting him to be fo, he has no authority to make a deputy, and 
if he Ihould appoint a deputy, he executes the office without au¬ 
thority, and may fuffer efcapes. Lastly, by pleading of this 
deed, he has alledged that the eftate was in the truftecs, and that 
they permitted him to enjoy the office, quorum pratextu he did 
execute it and receive the profits ; now this is too general, and 
an iftue cannot be taken upon fuch a plea ; he fhould have pleaded 
pofitively, that it was demifed to him at will, and that he made a 
deputy : and then alfo the authoriw in Rolls is againft him (c)^ 
where it is held, that the mai^ihal of the king’s bench may grant 
the office for life, but cannot give power to fuch grantee to make 
a deputy. ♦ Now if a tenant for life cannot make a deputy, cer¬ 
tainly a tenant at will has no power fo to do. But fuppote a de- 

a might be made, his ncgle£t in the execution of the office 
make a forfeiture of the eftate of the grantee for life (^d). It 
cannot be reafonably objedled in this cafe, that it is any hardfhip 
for Mr. Lenthal to lofc this office for any defedi in pleading ; for 
admitting the plea to be good, yet there is a caufe of forfeiture, 

{a) A conveyance or devife to truftecs perform the trufts. t, £q. Abr. 3S3« 
In truflE to permit to receive the i. Brown’s Ch. Rep. 75, 3. Term Rep. 

profits, is a ufe executed by the fiatute 444. Sanders on Ufes and Trufts, 331. 
47. Hem. 8. c. 10. 3. Mod. 352. ; but (i) j. Leon. 319. 5. Mod. 388. 

inlands are limited or devifed in truflees Co. Lit. 62. Ld. Kay. 159. 3. Bac* 

in truft to poy over the profits, there is Abr. 736. 740. 
no fuch ufe as can be executed by the (c) 3. Roll. Abr. 154. 

ftatulA { for the lands mull remain ,in (d) Roll. Atur. 155* 

thfhandi of the trufiees in Qtda to 


KrVX ' 
eigaimft 
LxMTHAti* 


I. Ld. Ray, 
139. 853. 


*Cm81 
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becaufe the marfhal of the king’s bench, being aminiderial ofEccr, 
Agmnfi jg required by law to be a perfon of fuch ability as to anfwcr all 

Li.nthal. efcjipet, that fo men may have the benefit of their fuits, for other- 
wile, he having nothing to anfwcr, they may lefe their debts. Now 
heie by a fecrct grant Air. Lenthal has conveyed the eflate out 
of himfelf, and yet ftill continues officer in pollcffion, by which 
means the people are de prived of the remedy which the law pro¬ 
vides for them, and this is a fufficient caufc of forfeiture. 'I'hen 
as to the truftccs, they have not laid any thing of the efcapes: it 
is true, A'lr. Lcnthal has travel fed thofe which arc allcdged to 
be voluntary, but that fignifies nothing to them, becaufe they 
cannot take any benefit by the plea of another, for every one* mult 
Hand and fall by his own plea. If therefore their non-attcndancc 
be a forfeiture, the intruders Audi not help them, becaufc they 
come in without any colour of right. 

But the counfeJ on the other Jide argued this laft point firlt, 
which was thus : viz. 


If the 
in. 4 r'ht'il of ilie 
Viol's bench 
jififun giant 
ihe 4 ffice to 
trunccs, with 
pel miflion to 
him to execute 
Ihe office, and 
receive the pro¬ 
fits, AVhuher 
the marflial is 
ten.int for life, 
or ihe trulUes 
bound to fee the 
effice duly exe¬ 
cuted ? 

[ >49 3 


A man fi;ifed of the inheritance of the office of marlhal of 
this court conveys it i:i truft ; the ajlui que trujl enjoys it,«and 
receives the profits ; the queftieu now is, Whether the non-atten¬ 
dance of the truftees, bcino, sicvcr required by the Court, be ufor- 
fritiire of thl« rjfliee ? And, as incuknt to this queflion, it was 
debated, W iiethcr Mr. Lcnthal was tenant at v/ill ? It is no for¬ 
feiture, for they arc net bound to attend. It cannot be denied but 
that this office doth concern theadminii'lration of juflicci but it is 
to be ccjiifidercd what eflate Air. Lenihal hath in it. He had 
once an eflate in fee, but if it had been for life or in tail, it may 
be fettled as this is done, but not for )-ears, becaufe it may then 
come to an adminiflratcr. * If Afr. Levthal be the ccjlui que 
ttfe, then he hath an eftatc of whit.h the law takes notice, for he 
n’.ay be a juror at the common law (a). It is plain that he has 
an eflate created b) operation of the lav/, for he is tenant at will, 
and for that reafon the attendance of the truffccs is not ncccflary j 
but if the eflate had bcMi directly granted to th/m, then the office 
had been forfeited for nt'n-attcndunce. It cannot be denied but 


that this office may be granted at will, for fo is Sir George Rey~ 
nclVs Cafe (h) : now if it may be granted at will by the poflefTor, 
it may likcvvifc be fo granted by him who has an eflate created 
by the law, for fortior eji difpofitio lefts qudm hominis ; and in 
this cafe no inconveniency v/ould happen j for if the will be de¬ 
termined, then the grantor is the officer (c). When Air. Lcnthal 
had affigned this office to the truftces, and they by a fubfequent 
deed had declared it to be in truft for him, and that he Aiould 
take the profits during life, he has thcieby a legal eflate at.will; 
for a cejiui que irujt by deed is a tenant at will. It has been 
objeiFled, that a tenancy at will (jf an office is void ; and to prove 
this, a cafe in jones*i Riports (d) was cited ; but the reafon of tiiat 


(a) Co. Lit. 404 Ciudb. 64. (e) Salk. 466. 

9. Co, 9!:. Uytr, 176. pi, zfl. (J) Jonss, 

3. hac. Abr. 73.';. .tnd the c.kles thcio 
•c-ted. But fee 27. 6Vs. 2. c. i;. 
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tala is guided by the particular nature of that office, which could 
not be aliened without the confent of the king. If this office be 
not alienable in its nature, then Air. Lmthai has ftill the fcc- 
fimple} but that will not be ailmittcd. But this is not only a bare 
eftate at will, but a trufl: for life, and fuch a truft which has a 
legal conftrudtion («) 5 for if a feoffment be made in truft that he 
/hould convey the eltatc to another, which the feoffee afterwards 
refufe to do, the cejiuy que truft may bring an a£fion againft 
him : fo if he fliould be returned on a jury, it is no exception to 
fay that he has not Uherutn tenementum ; and therefore he is not 
an incompetent perfon to have the charge of prifons, if he may be 
impanneled on a jury to try men for their lives (h). 

Cafes T. T. 17. 252. 1. Stra. 243. i. t’eer. Wms. 128. 359. 387. 536 

134. 379. 610- 

Then as to the first qtjestion upon the laft point, Whe¬ 
ther Air. Lenthal had done any thing to determine his tenancy at 
will ? The grant of this office by him to Cooling will not amount 
to a determination of his will, bccawfc it is a void grant. * it is 
true, this is denied by my Lord Cc<kf. in his comment upon 
Li'I%i.eton, where he fays, “ If tcjia;it at will grant over his 
“ eftate, and the grantee entereth, he is a diffeifor j for though the 
“ grant be void, vet it amounts to a determination of his v^ill f c).” 
What ground he had for fuch an opinion is not known ; the Year 
Books quoted in the margin will not warrant it, for they are in 
* no fort parallel (d). n'liat cafe in the 27. Hen. 6. pi. 3. is no more 
than tenant at will cannot grant over liis eftate, becaufe he lias 
no certain or fixed intereft in it; and much to the fime purpofo is 
the Book of 22. Ed%u. 4. pi. 5. there cited. But fuppofe this to 
be a void grant, and to amount to a detcrmiiiation of the tenancy 
at will, yet if the truftecs had no notice of it, that fliall not de¬ 
termine their eftates. A devife to an executor that lie fhall have 
the overfight of the teftator’s cifate till his daughter fhall come of 
age i the executor made a Icafeat will rendering rent; before the 
year expired the daughter came cf age, to whom the tenant at will 
attorned j the executor brought an a-ellmi of debt againft him for 
the rent arrearj it was held ( c) that this attornment to the daughter 
was no determination of his will, for it would be of ill confequcnce 
to the lefl’or if fuch a tenant fhould determine his will a day or two 
before the end of the year, who had enjoyed all the profits of the 
land. 

Secondly, Whether he may make a deputy ? It is true, a 
judicial officer cannot make a deputy (_/) iink-fs he has a claufc in 
•his patent to enable him, bccaufe his judgment is relied on in 
matters relating to his office, which might be the reafon of the 
making of the grant to him; neither can a miniftcrial officer de- 

fa) Godb. 64. 

\Jb) z. Roli. Abr. C47. Keilway, 
fz. Hob. 349. 

ro Littleton, yt. 

(</} 27. Hen, 6. pi. 3. 22. Edw. 4. 


Rs** 
againft 
Li.NT MAL* 

lo. Mod. 74. 

12. Mod. 79, 

Ante, 73. 

2. Vern. 303, 
7 J 4 * 

I’rec. Ch. 308. 
8. Mod. 41, 

TO. Mod. 234. 
506. 

IT . Mod. 14$, 
Comyns, 423. 
2. Peer. Wtm. 

n 17^0] 

Sluaere, If a man 
be tenant at will 
of an nfbee, 
Wlistherthe ap¬ 
pointment of a 
deputy be a de¬ 
termination of 
his eflate ? 

12. M >d. 6{o. 

1. Stra. 674. 
j. Ld. Ray. 
707. 

2. Ld. Ray. 
1008. 


(«) Carpenter v. Collins, Ytlv. 73. 
—-Seealfo Moor, 774. i. Brovinl. 88. 
and Che cafe of Pigoi v. Garnifh, Cro. 
Il;z. 678. 754. Dyer, 36. 3. Bac. 

Ab'.40!;. PovicI on Dk-wifes, 290. 

( / ) See Rex v, Clarke. 


f^^^prejWlictljer 
th; Oiaifhal of 
cheking’s bench 
prifon could ap¬ 
point a deputy ? 
12., Mod *466. 
2. Ld. Ray, 
1580. 

2. Stra. 943. 


pute 
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{mte fine in his ftead, if the office be to be performed by him lift 
perfon; but yvhen nothing is required but a fuperintendency in.the 
office, he iftay make a deputy. This appears more evident in the 
common cafe of a iheriffi, who is an officer made by the king's 
letters patents, and it is not faid that he (hall eicecute his office 
per fe vel fufficientem deputatum fuum^ yet he may make a deputy, 
which is under fherifF, againft whom a£i:ions may be brought 
by the parties grieved {a). And fuch a deputy may be made with¬ 
out a deed (b)^ for he claims no interell in the office but as a 
fervant j and therefore where an a< 5 lion on the cafe was brought 
againft the deputy of a fheriff for an efcape, who pleaded that the 
L ^ 5 * J (heriff made him * his deputy to take bail of prifoners, and that 
he took bond, he. and ihewed no deed of deputation, yet the plea 
was held good upon a demurrer (c). 

Whether THIRDLY, Whether the affignmcnt of this truft without giv- 
c^a trlut of*t!?e notice to this Court be a forfeiture? Tenant in fee fimple 
office!^mat <h’al "^^7 ^ power fo to do by reafon of the dignity 

of the king's of his eftate. He who grants this office without acquainting of 
benchprifonwas this Court therewith muft remain an officer ftill, and is fubjet^ to 
•forfeiture? ajj duties and attendance till the Court has notice of the grant. 

But there is no occaflon to acquaint the Court in this caft, for 
upon the grant made to the truftees by Mr. Lenthal he is ftill the 
officer, though he has not the fame efrate. It was objedfed, that 
Sir Edward Norris^ has not faid any thing to the efcapes; 
biit that doth neither concern Mr. Lenthal nor the truftees 5 for if 
^ he be tenant at will they are not anfvverablc for his negledi, for it 

lmc*Ch.^?o8. ^ perfonal tort in him {d). If tenant for years make a feoffment, 
jg,/ * * it is a forfeiture of his eftate; but if he make a leafeand relcafe. 

Mod. 103. though it is of the fame operation, yet it will not amount toa for- 
*• Wni** feiture {e). Now if any efcapes ftiould happen, there is a plain 
remedy for the parties aggrieved; for if tenant at will remain in 
poffeffion of an office, and fuffer voluntary efcapes, his office 
(hall be feized into the hands of this Court; then he in the rever- 
(ion muft make his claim; and when that is dune, he is an officer 
nolens volens j and this was the Duke of Norfolk's Cafe (f). Now, 


ftek 

Lemthai, 


(«) I. Roll; A?)!*. 591. I. Roll. 
Rep. 274. z. Leon. 146. 3. Leon. 

99« *73* £45. 

3. BulA. 78. T. Lev. 233. 3. Bac. 

Abr. 739.; and fee Clecuc v. Denni;:, 
Cro. £liz. 67. 

{b) Clecut V. Denoic, Cro. Eliz. 67. 
SO. Co. 192. I. Leon. 119. 

(f) Now by 17. G$o. x. c. 17. f. 7. 
The mailhal niall have the appoint¬ 
ment of ail inferiorofficers, who (hall 
hold their office* during good beha¬ 
viour } and ail grants of fuch inferior 
offices, otherwife made, are void : 
and it U providett, that as well the 


“ marfhal as the inferior officers fhali be 
** liable to be amoved, by rule of courts 
** for non.rc.fidence, or other neglefl of 
** duty, or any fucti mifbehaviour as the 
** court of king’s bench fhali think 
** futlicient caufe for fuch amoval, upon 
*•* any complaint made againft fuch 
marshal, or any fuch infeiior officer, 
** by motion or petition in a fummary 
« way.”—See Bryant’s Cafe, Trinity 
Term 34. Geo. 2. 4. Term Rep, 716. 
(d) Cro. Jac. 17. 

(«) 1. Roll. Abr. 85^. a. Leon. 60. 
Z08. z. Jones, 99. 6. Co. ,5. 

(/) Year Book 39. Hen. 6. 32. p. 4^. 
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tlioi^h thefe efcapes are found by the inquiHtion to be voluntary, R>x 
yet mey are aniwered in the plea, for that part of the inquifition 
IS traverfed, and that they were vt et armis ; and this being not yet **THAt* 
tried, the Court cannot give judgment thereon. If there be many •* 
negligent efcapes, thefe ihall not amount to a forfeiture; as if a 
rebel Ihould break prifon, or the prifon Ihould be on fire, thofe are 
negligent, but the officer fhould not be fo much as fined. But if Comyni, 554. 
it fliould be a forfeiture, the negleft muft be particularly alledged, 
for the word “ fiegle£V* is too general («). 


Adjournatur (b), 

(а) See Dyer, 66- and the Year Book belonging, and the pow er of granting 

5. Edvi, 4. pi. 27. the cuftody of the faid prifon, and the 

(б) By 27. Gto. 2. c. 17. f. 2. the office of marlhal thereof,arc revelled in 
prilbn of the Mnrlhaifea of the court of his majelly, his heiisand fucccBbis, and 
king's bench, and the feite thetcof, and Ihall forever thereafter remain and be 
the ground and appurtenances thereunto unalienable. See 4. Burr. 2183. 

• [ 3 


■* Anonymous. Cafe 99. 

A 1 ^dAN was indicted for ufing of a trade, not being an appren- The caption of 

tice, againft the ftatute of 5. Eliz. c. 4. indtament, 

Bating it as tak- 

And now a motion was made to quafh it, becaufc the a£l: gives «' ''t » gf^tra! 
power to two jufticcs of the peace, quorum unus, to hear ^d 
* termine offences committed againft any branch thereof, either by ^y'of theliw"- 
indiftment or information before them in their feffions C^J\ and ticss ofthey#*- 
it is not faid that one of the juftices before whom this indi^Iment»»«. 
was taken, was of the quorum. Reb. 366. 

The Court anfwered to this objection, that the feffions can- ][ Mod.^24* 
not be kept without one juftice of the quorum. Cro. Eiiz. 738. 

10. Mod. 148. 

II. Mod. 63. 113. 140. ifi/' li. Mod. 251. I. Stra. 552. 2. Stra. 788. x. Ld. Ray. 767. 

a. Ld. Ray. 1034. xi88. 1238. 2. Hawk. 1 \ C. 360. a. Ld. Ray. 1238. 3. fiac. Abr. 293. 

X. Term Rep. 316. 


Secondly, The aft fays, “That it (hall not be lawful to any if in an 

“ perfon other than fuch who did then lawfully ufe any art, ‘“‘1‘^‘nent on 
“ myftery, or manual occupation, to fetupany trade ufed within iVmuirbea'vw- 
“ this realm, except he had been an apprentice for feven years, red a trad* bel 
“ &c.” and it is not averred that the triwe mentioned in the in- fore the aft ? 
diftment was a trade ufed before the making of the aft. This 3 * 3 * 
feemed to be a material objeftion. See Rex *. 

• Green, X. Show. 

aio. Ld. Ray. 514. s. Bl. Com. 428. 

But the indiftment was qualhed for mif-reciting of the fta- Mif.reciniofn 

tute. P®"** ftatuwin 

fatal, 

(«) See Farren Williams, that the matxom fui mm on this flatute, Cowp. 
jmitttr/tduni mty proceed by iMrea* 369, 


Price 
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Price againft Davies. • 

Where a fine is TJ'RROR to revcrfc a fine taken commiflion.—The error af* 
b«fo ^ was, that the cognifor died before tiic return of the 

fiooers'^'irmay covenant. But this point was not aigucd (a) \ 

be a{li2;at:ii for error, iliai the ^ORnifor died befoie the writ of covenant—S. C. * omh. 57, 71. 
Ante, 99.140. Owen, 2C. 2. Sid. 54. 92. Dyer, 246. Cro. Jaa. 468. 1, Burr. 360. 


A writ of error Becaufe Ai.LiBON, yuftlcc, was of opinion that the plaintiff 
to reverfe ^inc errors had not well entitled hirnfelf by the writ j for it was 

need not ew jjy j^jj^ confangulncus et hares, SCILICET filius, 

but doth not fhew how he was of kindred. 

Sir William Williams, the Solicitor General, replied to 
this objection, that if a defeent be from twenty anceflors, it is not 
neceflary to f.iy that he was fon and heir of fuch a one, who was 
fon and heir of fuch a one, and fo to the twentieth anceftor. 
Agreeable to this are all die precedents j in formedons it is only 
and fee the cafe fajj that jtts defeendit, 
of Ktllow - 


tow lie was re¬ 
lated to the cog- 
nifor. 

Cro. Jac. 160. 
X.Show. 244. 

1. Mod. 219, 
220 . 

2. Mod. 7C.; 


V. 

Rowdon, Poll. 

233—-See 23.^ 

^Hu, e. 3. r.2. and 10. & 11. IVtll. 3. c. 14. 


Adjournatur (h). 


(<») It is faid, S. C. Comb, 57. and 
71. that for this reafon the fine was 
reverfed. And by the cafe of Gockman 
V. Farter, T. Junes, iSi. it feems, that 
where the fine is acknuv/ludged before 
tommijjittntri it may be averted, that tlie 
cognizor died before the writ of covenanr, 
or by I. Roll. Ahi. 757. that he died 
after the acknowh'dgemtnt and before 
the certificate theieof j but by Wr.ghtw. 
Mayor of Wickham, Cro. £liz. 468*^. 
that where a fins is acknowledged ttt 
€out I, tlicfe fads cannot be alledgcd fur 
error ; for that in the firfl cafe they are 
confiflenl with the record, but in the 
fecond they are not. Ciuife on Fines, 
295 

- (b) This point of the cafe is not no* 

*[•53 3 


ticed in the report, S. C. Comb. 57. 71. 
The right to bring a writ of error always 
defeends to the pet fon who is entitled to 
the land, Hennlngham v. IVindham, 
I. Leon. 261. } and therefore if, after 
revet fal, it appear that a plaintiff in error 
has no immediate title to the lands, 
as if there is a remainder-man before 
him, the Court will reverfe their former 
judgment of reverfal, 5. Mod. 396. ; 
but a complete title need not be fet foitli 
in the writ ; for it is only requited of a 
plaintiff in error to fhew the connedion 
and privity between the perfon againft 
wltom tile fine was levied, and the per- 
fon who brings the writ of error. Sheep- 
fitanks V. Lucas, i. Burr. 41a. 


Cafe loi. 


Tlie Coiintefs of Plymouth again ft Throgmorton. 


If appoint Terror to rcvcrfe a judgment in the common picas in an ac- 
R.^hi^coltedL^, Xl< c.f debt upon a mutuatus brought hy Air. Throgmorton 
** B, to take executor to Sir Ed-uiard Biggs, againft the C ountifr as admi- 
«* and receive niftratrix of the Earl of Plymouth, wherein the plaintifF fets forth 
" to bis own a writing by which the Earl had given power to Sir Edward to 
« of* the* firft colleftor and receiver of his money and rents, and that he 

« money heeoL promifed to allow him one hundred pounds /nr annum for his pains, 
Icds,*’ this is an eMtin agremf/it, and B. cannet bring an adion of debt on it for 75I. as for three 
^uartersof ayear's falary.—S,C. balk.65. S. Mod.41. i. Vem. 297.4S0. i. Ld. Ray. 360. ;^4. 
i* Term Rep. 240. 

\. and 
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aficUn default of payment thereof, that Sir Edward Ihould detiun ThkCowwt**# 
the fame, which writing was in the words following, vi%. « I of PtYMoer* 
do direfl and appoint Sir Edward Biggs to take and receive 
to his own ufeone hundred pounds of lawful money of Englandy , 
out of the firft money which he fliall receive of mine.” Xiie 
a£lion was brought for fevent^-five pounds, being his falary for 
three quarters of a year, and judgment by nildicit. 

It was argued this Term, and in Eajler Term by counfel on 
both lides. 


It was agreed on all fides, that the Earl left fufficient ajfets to 
fatisfy all his bond creditorsy but not enough to pay debts upon 
Jimple contrasts 


First, It was faid for the plaintiff in the errors^ that no ailion 
of debt will lie againft an executor upon a mutuatusy becaufe tae 
teftator might have waged his law, but this was not much inutted 
on (a). 


Secondly, That admitting an aflion would lie, yet this is an 
erroneous judgment, becaufe the fuit was for feventy-fivc pounds 
for three quarters falary, when by the writing Sir Edward vva-. to 
i'erve the Earl a whole year, and this being an entire contradl ihall 
not be feparated. Therefore he cannot be well entitled to the 
action unlefs His teftator had ferved a year, and he had averred it 
* fo in liis declaration. As where a covenant w'as to pay two fliil- 
lings for copying every quire of paper, and the breach was alfigned 
that he copied four quires and three flieets, for which eight ihilfings 
and three-pence was due to tlie plaintiff; it is true that he had 
judgment, but it was rcvcrfcd becaufe it was an entire covenant, of 
which no apportionment could be made pro rata (b), 

* 1'hirdly, That which was chiefly infifted on was, to make * T ^ 54 } 
thefc words amount to an obligation, that fo it might be fatisfied if 

amongft the bond creditors. J'point S. his 

But thofc who argued for the plaintiff in the errors faid, that 
it cannot be an obligationy for it was only a bare letter of attorney ; writing under 
an authority, and no more^c^; for there are no w<>rds to and feal, 
oblige the Early or'which can make a warranty ; and therefore if to 

the money were not received, the party to whom the note was mo- 

given could not refort back to him who made it, had they been nies he fliallrel 
both living, neither fhall the plaintiff now to his adminiftratrix. wive, wheiher 
Like the common cafes of the affigning of juiigment, if tiie af- thisuanaWiiia j 
fignee do not receive the money, he cannot have an adtion againft 
' the aflignor, who only direiifs and appoints him fo to do. 


But on the other fidcy the second objection was thus an- 
fwered, viz. That this being only an executory thing, the plaintiff 


(a) Godfrey’s Cafe, ii. Co. 4s, 
Yelv. 123. 7, Co. zo« Allen, 


Vet. III. 


(c) Co. Lit.aag. Cesmb. S7. 8 Mod, 
242. 10. Mod. 47. Com>Tis, 135J. 

2. Stra. j 146. 3. Bac. Abr. $90. 

may 
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_ f 

Th^Cowhtfss 
or Plymouth 
againfi 
Th roe MOR¬ 
TON* 


may now bring an a£iion for fo long time as his teftator fervedi 
and this may be apportioned fecundum ratam j if the law {hould 
be otherwile, the cafe of all fervants would be bad; for they are 
generally hired for a year, and do not ufually ferve fo long. In an 
ajfumpftt to pay for a year’s board, the plaintiff declared only 
for three quarters of a year, but yet had judgment (a J, be- 
caufe, as the Book fays, if there be any variance in the agree¬ 
ment, it is for the advantage of the defendant. 


8 Mod. 24R. 
10, Mod. 47. 
Corny ns, 139. 
a. Stra. 1146. 


The third objection anfwered, vi%. When a man is indebt¬ 
ed to another by fimple contradf, which is acknowledged by deed, 
an a£lion of debt will lie againft his executor (b) ; for any thing 
which is under hand and feal will amount to an obligation, efpecially 
where the debt is confefled. Now there are words in this deed 
to Ihew that money was due, and that makes it a bond. 


But THE Court was of opinion, that this was zn entire agree- 
merit, and therefore the action not well brought for three quarters 
falary : and for this reafon the judgment was reverfed, niji, 


* [ ^55 ] («) *• Sid. 225* 


(*) Vaugh.gi, Plowd. 18s. Dyer, si. 


Cafe 102. 

To fay of a tra- 
Ar, “ He is 
*• broken and 


*( 


run away. 


* Chapman agahijl Lamphire. 

A N action on the casc was brought for fcalidalous words 

fpoken of the plaintiff; who declared, that he was a carpenter, ' 

and a freeman of the city of tendon, and that he got great fums 

*1 and ne-’ of money by buying of timber and materials, and by building of 

« ver return a- houfes j and that the dcfend.^.nt, having difeourfe of him and of his 

*• gain,” is ac- trade, fi)oke thefe words, viz. “ He is broken and run away, and 

tiunable. Sed u j^gvcr return again.” 'Fhcre was a verdict for the plaintiff. 
fuatre^ If fpo- ^ * 

ken of a ear- A motion wa.s now made in arreft of judgment. For that a car- 
la^Tthat"he "ot ^ Within the flatute of bankrupts j and a day 

Ws iwins' by being given to fpeak to it again, 

S"witbin?hc Mr. Pollexfen, for the plaintiff, argued, that, before the 
itatutesof bank, ftatutes made againft bankrupts, words fpoken rcfleifting upon a 
rupts? man in his trade were adtionable even at the common law, 

8.c.Comb.74. becaufe it might he the occafion of the lofs of his livelihood; 
s! C. cited lo. and therefore it was actionable to fay of a ferivener, that “ He is 
Mod. 197. « broken and run away, and dares not fliew his face (a) j” and yet 

Ante, 11*. ^ ferivener was not within the ftatutes of bankruptcy before the 

I. oi. A r. Jac. I. c. 19.; therefore the aCtion muft lie at the com¬ 

mon law, becaufe thefe words difparage him in his trade. , 

But THE Counsel for the defendant faid, that thefe words 
were not aCtionablc, for they do not tend tq his difparagement; he 


59, 60. 
t. Lev. 476, 

Ray. >07. 

Cro. Car. 31 
1. Bac, Abr. 

»49- 

to. Mod. III. II. 
76a. 797. 1169. 


Mo.l. 220. j2. Mod. 

I, Ld. Ray. 610. 2. 


3®7. 344. 4 »o* Fhzg. 121. 253. 2. Stra. 698. 

Ld. Ray. 14x7. 1480. 2. Burr. 168S. 


(«) I. Rol!. Abr. 59. Hutton, 60. 
•-Sac aUb Read v. Hpdfon, i. Ld. Ray. 


6to. ; StantSQ V. Smith, s. Ld. ^y. 
1480. 


•i. may 
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itiay be broke, and yet as good a carpenter as before (a ). The cafe On apm \m 
of one Hill, in 2. Car. in this court, was much ftrongerthan thisi 
the words fpoken of him were thefe: “ Hill is a bafe broken rafcal, 

“ and has broken twice already, and I will make him break the 
“ third time j” the plaintifFhad judgment, but it was arrefted {It). 

A carpenter builds upon the credit of other men, and fo long as 
the words do not touch him in the (kill and knowledge of his pro- 
fedlon, they cannot injure him. 


The Chief Justice. The credit which the defendant has 
in the world may be the means to fupport his (kill, for he may not 
have an opportunity to fliew his workmanlhip witliout thofe ma¬ 
terials with which he is entrufted (f). * [] 15^ J 


* The Judges were divided in opinion, two againft two, and couTi’ are 
fo the plaintiff" had his judgment, there being no rule made to abidedth^epar! 
ftay it, fo that he had his judgment upon his general rule for ty(hallkeepthe 
judgment; but if it had been upon a demurrer or fpccial verdict, judgment, but 
then it would have been adjourned to the exchequer chamber. demurrer 

* or f[>eet^l vtr- 

• dia. —I. Ld. Ray. 472, 455. 


(<») T. Jone-!, 1 56. 

{b) Hill's Qdfc, Latch. 114. 

(c) And It fee-ns now to be generally 
underAood, that although no handicraft 
■ occupation, where nothing is bought or 
fold, will bring a man within the Aatute 
of bankrupt, Port v, Turton, 2. Wilf. 
171. 2. HI. Com. 476. Ciumpe v. 

B irne, Cro. Car. 31.; yet whete pei Tons 
pui chafe commodities for the purpofe 
ot manufarturing, and theichy m<<kiiig 
theno more v.aiuablc, as Jhicmttkets, 
jmiibs, and the like, heie, though part of 


the gain is by bodily labour, anci not by 
buying and Jelling, yet they arc within the 
ftatute; for the labour is only in melio¬ 
ration of the commodity, and to render 
it more fit for fate, Cooke’s Bank. 
Laws, 47. ; and thif, it is faid, is the 
tiue dilliii£lion between a mcie working 
c.t'penter and one who buys timber 
and materials for the carrying on his 
trade ; and upon this diAitidlion Loro 
Hult held, that a JlAp carpenter may 
be a bankrupt, Knr.ey v. Smith, Ld. 
Kay. 741. 


Goring againji Deering. 


Cafe 103. 


A ppeal for the UiUrder of Henry Goring, Efq. brought by a perfon on 

his widow. The defendant pleaded, that he was indiited for for 

the faid at the Sefftons-houfe in the Old Bailey, in 

Middlefex ; that he was found guilty of manjlaughter, and not ofjjaugbter, but 
murder, prout patet per rccordum ; that he was clericus, etparatus befoicdeigy al- 
fuit legere ut clericus, if the Court would have admitted him j and 
that he is the fame perfon, &c. To this pica the appellant de- ’,^0 

murred. dcteafed enter 

The truth of this cafe was, that after the conviilion, and before mord^^^'iw 
the fentence, an appeal was brought, fo that the defendant had not not piead^ *• m. 
an opportunity to pray his book. “ trrfoiieonvi&, 

“ and that b« 


« was ready to pray his clergy,'* in bar to fuch appeal ; for after ap;.eal entered the Court cannotr" 
«»«ik tlim what lie has to fay, fo as to let him into the benefit of his cleigy, and thereby d'fcat thti/ 
appeal. Tamtn S. C- Carth. 16. S.C. Comb. 89, S. C. 2. SI10W.5C7. S. C. TrviB.' | e. ; 

4. Co. 46. 3. Inli:. 131. Co. £nt. 54. Kely. 94. 107. i- Sid. 316. 2. bliow. jyjy-' 
4. Modb too. X. Salk. 63. 2. Leon. ifio. i. And. 63 . 2. Hawk. P. C. 534. 33^, 

Cofnyns, 257* 10, Mod. 86, ii. Mod, 228. iz. Mod. 109. 157. 349,642. 1. Ld, Ray. 556. 

M 2 Mr. 
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CoiiiNfi M R. Poi.LF.xi'‘EN,yor the argued, that if the flatute of 

ngoinji Hc7i. 7. c. I. WOK? iiot ill thc Way, this plea r.iight be a good 

IJkeking. _ appeal, becaufe before tlie making of that law, auter^ 

foils coitviii^ ^c. had been a good plea, but now that Itatute de¬ 
prives the defendant of that benefit; for it is enabled, “ that if 
“ any man be acquitted of murder at thc king’s fuit, or thc priii- 
“ cipal attainted, the wife, or next heir to him fo flain, may take 
and have their appeal of tlie murder within a year and a day 
“ after the faid murder done, againit thc faid perfons fo acquitted 
“ or attainted if they be alive, and the benefit of clergy (t?) befn'e 
not had.” Now though the party be neither acquitted or at¬ 
tainted, but is only conviSied of manflaughter, yet the word 
“ attaint'’ in this Itatute fignilies thc fame with “ convifd and 
this appears bj' the penning of the adf in that claufe wliich men- 
lifjns thc benefit of clergy, viz.. “ that if any man be atiaint- 
“ cd of murder, tlie heir fliall have an appeal if the benefit of clergy 
' 1 ^ 137 3 “ be not had.” Now an attainder fuppofes a convitlian, for 
one is the confcquerxc of thc other; and if it fhoidd not fignify 
the fame thing in this place, then that claufe would be in vain, 
becaufe if it fhould be taken for thc judgment given upon the^on- 
viclion, then it is too late for the party to have any benefit of his 
clergy, 'i'hus it was held in the fecond refblulion of the cafe of 
Wrot V. JP'kig (b), that thc word “attaint” in this very adt fiiall 
not be intended only of a perfen v/ho hath judgment of life, but alfo 
of one convief by confciTicn or verdidt. It is true, it is faid in 
that cafe, and fo like wife in ilolecrcft's Cafe (c), that nutetfeits 
convict of manflaughter upon an ii^didtincnt of murder, isagoodbar 
to an appeal at the common law, as well as if the clergy had been 
allowed ; the reaibii may be, becaufe in both thofe cafes the judg¬ 
ments were by confefllon, fo that thc Court r)ught to have granted 
thc clergy; but this is a convidlion by verdidt, which alters the 
cafe. 

Sir George 'Free y, e contra for thc appellee. Auteifoits con- 
vi 6 l is a good plea at thc common law in all cafes (treafon only 
excepted) at this day. 

First, It appears by thc ftatute of 3. Hejo. 7. c. i. that the year 
and day, which was the lime allowed for thc appeal, and in which 
time the king’s indidfment could not be tried, was a ufage, but not^r 
Unv, therefore that adt provides that the king fliall proceed upon 
the indidlmcnt within the year and a day, and not ftay for the ap¬ 
peal of the party. If the party be attainted or acquitted, the wife 
or next heir fhall have an appeal, but not if he be convicted, 
ilut now admitting that the word “ attaint” has the fame fignifi- 
cation with the word “ convidt,” yet this is a good plea both 
within thc words and the equity of the ftatute. 'I’nig appears upon 

(a) Nota, Ar this time clergy was (i) 4. Co. 46. a. 

allowed for murder, but now taken away (c) 2. Ander. 6S. 

by the Uatute of zg. i. Hale's 

1*. C, 332.—FonMSR Editjon. 


the 
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the conftruition of that law, which muft be expounded according Coitrvo 
to the vulgar fenfe and fignification of the words ; and therefore 
where the ftatute fays, “ that an appeal lies where the benefit of 
« clergy is not had,’* itmemis where it is not had de jure\ but the 
clergy in this cale was de jure^ and the defendant was ready to 
read, if he had been admitted thereunto by the Court. T hus is the 
ftatute of Alarlbridge about th, taking away of wards, v'l'z,. “ Si 
“ parentes conqueruntur^* tiiat is, if they had caufe to complain. 


Secondly, This ftatute has been expounded according to 
equity ; for though it give an appeal to *^he wife or next heir ot him . 

/lain, yet if a woman be killed, her next of kin fludl bring an ap- 
peal. * Therefore by the fame equity tiKfe words, viz, “ the 356. ^jo. 

“ benefit of clergy not had,'* thall be conftrued “ hadhy the grant 3* Peer- Wim. 
“ of the Court i” for if a man be indicled without the addition of 
clerk^ he cannot demand his clergy unlefs the Court afk him} but 
if he be indicted with that addition, then he may demand it, becaufe ^ 1^3 J 

it is fuppofed by the Court that he can read. 


'^HiRDLY, I'hatthis appeal was not well brought thefe excep- i^uare, If an 
tions were taken, grounrled upon the ftatute of Gloucejicr, 

6. Edw. I. c. 9. by which feven tilings are required in an appeal til hour to 
of murder; viz. that the appellor declare the fae/t the year, the day, been dr eaboraM 
the hour, the year of the king, the toxuji where tlie fadl was done, oaavamn, fwlfi- 
and with what weapon the party v/as fiain. Now in this cafe there ciently certain f 
is a defeft in two of the things required by that ftatute. 2, inft. 31S. 

I. Bulft. S2. 

First, The hour is laid too general; for it is r/Vra skin. 44.3. 

eStavam, which is not certain enough. 

° I. Salk. 59. 

I. Com. Dig. 371. I, Bac. Abr. iz^. 


Secondly, They have laid no vill; for It is that the defendant 
did affault the hufband of the appellant in parochia Saniii Mar¬ 
tini in Campis ; now though that word “ pai'ochia'* has crept 
into fines and recoveries, and likewife into indidlmcnts, it muft not 
be allowed in appeals. There may be feveral vills in one parifh; 
and though this is ruled good in indiftments, it ought not to be fo 
here, bccaufe of the difference between an indidfment and an ap¬ 
peal ; for in indidfments you need not mention the liour, but it mutt 
be done in appeals. A parifh is an ecclefiaftical divifion, and 
though fuch may be a vill, it is not necefiary ex vi termini that it 
Ihould be fo. 

The Chief Justice afterwards, in Trinity Term 4. Jac. a. 
delivered the opinion of all the Judges, who, except Street, 
JuJlice, were aflembled for thatpurpofe at Serjeants Inn, that 
this was no good plea, and that the Court ought not to afk the pri- 
foner wliat he bad to fay, and fo to let him into the benefit of his 
'dcr^y. 


appuJ of mur¬ 
der, ftating the 
afTault to have 
been made in the 
fari/h of St. 
Martin's, with¬ 
out naming the 
•uiH, be good ? 

Stamf. So. b. 
Do^f. & Stud, 
4S. 

2. Jnft. 319, 
Carth. 17. 

Skin. 554* 

!$. Mod. 10, 

4. Mod^S90. 
r* Salk. 60. ^ 
2. Hawk. P, C« 
265. 


M 


Tamn 
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CoRtKH 

again/l 

PSERIKC. 


* [ 159 ] 

Cafe 104. 


7amen qutsre^ for it is otherwife refolved 


(«) This resolution to the contrary 
was in the cafe of Aimitiong t». Lifle, 
riil^ry Term, S. lYill. ■?. Lijlc was 
indie^ed at the Summer alTizes ai CarlifU 
for the murder of ^rmjliong, and found 
guilty of manjlAugLur. The biotlier 
and heir of the deceafod, immediately 
niter the vcrdidt, exhibited his appeal; 
but before the appeal w;.' ariaigned, and 
after Lijle was taken fiom the bar, a 
friend prayed that he might be ad¬ 
mitted to his clergy 4 and thin the appeal 
was read in open court, and l.ijle ap. 
peared to it, and prayed to be bailed, 
but refufed to plead ; upon wiiicli he 
was remanded to gaol. The prlfoner 
and the proceedings agamft him were 
removed into the king's bench, where 
the prifoner pleaded the indi€lment and 
convitlion of manflaughteratthe aflizes; 
that no judgment was given thereon ; 
that he had piayed his clergy, and was 


ready to receive it if the Court would 
have admitted him thereto: and that 
afte-wards, being demanded bv theCourt 
why j'idgmeiit fhould not be g'ven aga'nf) 
him, he demanded the benefit of clergy, 
which was allowed to him. 'I'he qujf- 
tionwas. Whether this plea was good in 
bar of the appeal ? And it was refolved 
by the w'hole Court to be a good plea, 
S C. Skin. 670. S. C, I. Salk. 6z. 
S, C. Kely. 53. Ir feemn, therefuie, 
to be fully fettled by tins cafe that a 
conviftion of manflaughter on an indl6l- 
ment of muidcr, and the prayer of clergy 
thereupon, may be pleaded in bar of an 
appeal of the fame death, whether fuch 
prayer were made upon the pat ty being 
called to judgment or not, a. Hawk. 
!*• C. 53 ^’* And the law of this cafe 
has bteii fince confirmed, in the cafe of 
Smith V. Ta>lor, Tiinity Term, 11, 
Gio. 3. 5. Burr. 2801. r 


The Company of Horners ^gatnfi Barlow 


Ahye-law made 
by iheCompany 
of Hornchs 
of Condon^ that 
noneolthi Com¬ 
pany IhaJl buy 
horns within 
twenty-four 
mlet of Lon¬ 
don, except 
two perfons 
appointed by 
the Company, is 
void 5 for they 
have not jurif- 
didioii to that 
extent, 

5. Co. 63. 

3, hat. 194. 
Savil, 74. 

2. Junes, 145. 
Bridg. 139. 
Hob. 212. 

10. Mod. I3Z, 
33 *. 

12. Mod. 270, 

1. Salk. 793. I 

Comyns, 269. i 


■TJEBT UPON A BYE-LAW, wherein the Company fet forth,that 
they were Incorporated by letters patents of King Charles the 
Firji^ and were thereby empowered to make bye-laws for the better 
government of their corporation j and that the m ailer, warden, and af- 
liftants of the Company made a law, viz. “that two men appoint- 
“ ed by them fhould buy rough horns for die Company, and bring 
“ them to the hall, there to be diftributed every month by the faid 
“ mafter, &c. for the ufe of the Company ; ^d that no member 
“ of the Company fliouk! buy rough horn within four-and-twenty 
“ miles of London but of thofc two men fo appointed, under a 
“ penalty to be impofed by the faid mafter, warden, &c. j” that 
the defendant did buy a quantity of rough horn contrary to the faid 
law, 5 fc. 'rhere was judgment in this cafe by default. ^ 

And for the defendant it vyas argued, that this was not a goo'^ 
bye-law.—F irst, Becaufe it reftraihs trade for the Com¬ 
pany are to ufe no horns but fuch as thofe tv.'o men ftiall buy, and 
if they fhould have occafion for more than thofe men fhould buy, 
then it is plain that trade is thereby reftrained.—S econdly, The 
mafter, &c. has referved a power which they may ufe to op- 
prefs the poor, becaufe they may make wliat agreements they will 
ainongfl themfelyeF, and fet iinreafonable prices upon thole commo- - 
dities, and let the younger fort of tradelinen have what quantity and 
at what rates they pleafe. 

Bac. Abr. 341. i. Wilf, 833. 2. Wilf. 266. 2. Peer. Wms. 207. 


+3 


Ld, Ray. 498. 2. Ld. Ray. 1129. i, Term Rep. 118. 11. Co. 54. Hob. 


*10 


(aj 17, Co. 54. Hob. 2 70. Port. 193. 


Tho.J|P80 N, 
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Thompson, Serjeant, anfwered. First, This bye-law is for TheComfawy 
the encouragement of trade, becaufe the horns are equally to be ^ 
diftributed when brought to the hall for the benefit of the whole Bar^vt, 
Company (a), 

But THE MATERIAL OBJECTION was, that this being a Com¬ 
pany incorporated within the city of London, they have not jurif- 
.cli(^ion elfewhere, but are refirained to the city, and by confequence 
cannot make a bye-law which (hall bind at the diftance of four-and- 
twenty miles j for if they could make a law fo extenfive, they might, 
by the fame reafon, enlarge it all over England, and fo make it as 
binding as an acf of parliament. 

And for this reafon it was adjudged no goodbye-law. 

(al See the cafe of Pierce v.Bartrutn, Cow'p. 370. £ i6o^ 

Sir John Wytham againft Sir Richard Dutton. Cafe 105. 

A ssault and false imprisonment, on the fourteenth 

day of OSioberm thethirty-fixth yearof Charles the Second, imprffoniment,A 

The defendant as to the aflault before the fixth day of November w« 

pleads not guilty, and as to the falfc imprifonment on the faid fixth governor of 
day of November in the fame year he made a fpccial jullification, Barbadoti j 
vi%. * That on the twenty-eighth of Ottober in the thirty-fecond he appoint, 
year of Charles the Second, the king by his letters patents did plaintiff 
appointthe defendant to be captain-general and chief governor of during Wsab- 
Barbadoes, and fo fets forth the grant at large, by which he appoints fence j that the 
twelve men to be of the king’s council during pleafure, of which defendant did 
the plaintiff IVytham was one; that the defendant had alfo power arbitr^ 
by the advice of that council to appoint and eftablifh courts, judges, and 

and juftices, and that the copies of fuch cfiablifhments mull; be that by pewera 
fent hither for the king’s afient, with power alfo to eftablilh a de- verted in him 
puty-goveriior} that by virtue of thefe letters patents the defendant ***** 
had appointed Sir John Wytham to be deputy-governor of the 
faid illand in his abfence; and that he being fo conllituted did male fOTe'whom the 
et arbitrarie execute the faid office ; that when the defendant defendant was 
returned to Barhadoes, vise,, 6. November 35. Car. 2. he called a' charged with, 
council, before whom the plaintiff was charged with mal-admlni-^ 
firation in the abfence of the defendant, vise.. That he did not take J,® the*p»ovosT 
the ufual oath for obferving of trade and navigation; that he affumed mad sh al for, 
the title of lieutenant-governor; and that decrees made in court mai.admimjlram 
were altered by him in his chamber: upon which it was then or- » w**'ch it 

dered that he Ihould be committed to the provoft-marlhal until rifon* 

difeharged by law, which was done accordingly; in whofe cuftody ment/&c." Isa 
he remained from the fixth day of November to the twentieth of 

December followmo;, which is the fame imprifonment, &c, for *»» adik« 

will not lie »* 

^gainrt a perfon for adts done in the character of a June..—S. C. 13. Vin. Abr. 4194; 
1^ C. Show. Cafes in Pari. 24. 6. Mod. 195. z. Salk. 625. Cowp. 166. Doogl. 

1. Term Rep. 493. Ld. Ray. 1447. ' 

M 4 To 
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St« John To this plea the plaintiff demurred j and the defendant joined 
Wttham Jjj demurrer. ' 

Si» Ricmabb Mr. Pollexfen argued /cr First, That the 

UTTON. caufes of his commitment, if any, were (uch as they ought 
not meddle withal, becaufe they relate to his milbehaviour in his 
^ 9 *- governmcni, for which he is anfwerable to the king alone. But 
^ fuppofing they might have fome caufe for the committing of him,. 

». Ld. Ray. ought to be fet forth in the plea, that the plaintiff might anfwer 

iico. 1530. it; for to fiy that he did not t^e the oath of deputy governor in 

1. srra. 500. what concerned trade and navigation is no caufe of commitment, 

z, Stia. 1184. bt-caufe there v/as nobody to adminiller that oath to iiim, for he v/as 
governor hinifeif. 7 'hcn to ailedge that he altered in his cham¬ 
ber fome decrees made in the court of chancer)', that can be no 
* £ 161 3 caufe of commitment, for the governor is chancellor there. ♦ Be- 
fidcs, the defendant does not fliew that any-body was injured by 
fuch alterations; neither doth he mention any particular order, but 
only in general; fo it is impoffiblc to give an anfwer to it. 

Secondly, He does not alledge that the idaintiit had made or 
done any of thefe things, but that he was charged to have djiic 
it; and non conjlat whether upon oath or not. 

Thompson, Serjeant, for the defendant, —The governor has 
a large power given by thefe letters patents to make laws fuch as he, 
byconfent of a gjiicrpl council, thall enadt. The fadt is fet forth in 
the plea; the plaintilt' was committed by virtue of an order of coun¬ 
cil, until he was brought to a general court of oyer and terminer. 
It court he was again committed. T hat the court had 

Q Mod. lOT. to commit him is not denied, for the king is not reltrained 

». Peer. Wiiis, by the laws of England to govern that iflanci by any particular law 
z 6 i» wiJ.ftlbcv'cr, and therefore not by the common law, but by what 

law he pleafcN ; for thofe iflands wric gotten by conquelt, orby 
fome of his fubjects going in fearqh of fome j)ri/,e, and planting 
thtmfelves there (a). T'he plaintiff being then committed by an 
order of council “ till he ffiould be dilcharged by due courlc of 
“ law,” this Court will prefume that his commitment was legal. 

The Court were all of opinion that the plea was not good; 
fo ju>.'gmefit was given for the plaintiff'. But afterwards, in the fifth 
of IViliam and Maty, this judgment was reverfedby thehoufe of 
peers [b). 

(a) See C.-i!vin's Cafe. Rep. 493. ; Suiheiland v. Muiray< 

\b) S_c Mo.'tyn v. Eabrigas, Cowp. i. Tcrqi Kep. 53S* 

161.; Johullon V, Sutton, i. Tc.rii 


Sir 
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Sir Robert Jefferies againft Watkins. 


Cafe 106. 


'^HIS was an a£lion brought for a duty to be paid for weighing an adinn on 
of goods at THE COMMON BEAM of Lofidon^ fetting forth, that ^ 

the lord mayor, &c. time out of mind kept a common beam 
weights, and fervants to attend the weighing of goods; and that the mon heam, the 
defendant bought goods, &c. but did not bring them to the beam omiffion offtat- 
to hfi per quodproficuum amijit. Upon not guilty pleaded, •'‘S 

there was a verdia for the pbiritilF. f 

r t,y tt/cigut IS aid- 

It was moved in arreft of judgment, that the plaintllF had not after ve>dsa, 

brought himfelf within the perfeription, for he doth not * fay that -» r ^52 J 

the defendant fold the goods by weighty and this is a fault which is ^ 

not helped by a verdia. This had been certainly naught upon a 

demurrer, and being fubftance is not aided by this verdia. This 

is fubftance, for the duty appears to be wholly in relpea of the 2, Jones, 145. 

weights which are kept; now weighing being the principal, and i.Mod. 169. 

it being no-where alledged that the goods were weighed clfewhere, *; 3c8. 

or that they were fuch which are ulually fold by weight, then there jjj- 

is no need of bringing of them to the beam. If one preferibe to « pleader” * 

a c«mmon, and to not fay for cattle levant et couchant^ the (C. 87.). 

prefeription is not good. 7 'his being the confideration of the duty, H. 116, 

it ought to be precifely alledged ; as in an ajfumpftt^ where the ^ 

plaintiff declared, that in confideration that the defendant owed him cnwp'^'^826°* 

forty pounds he promifedto pay ittfw^i? inceptiouem proxtmi itineris Term Rep. 

to London, and alledged that fuch a day incepit iter Juu 7 n ad London, 14T. 

but for omitting the word proxime judgment was arrefted after S 4 - 

verdi£l (a), becaufe the duly did arife upon the commencement of 

his next journey. The true reafon why any-thing is helped by 

verdi£l is, for that the thing fliali be prefumed to have been given i, Stra. 94, 

in evidence at the trial ib'), 59 ** 

%. Stra. 953. 

Mr. Pollexfen, contra. Here is enough fet forth in the Poft* *46. 
plea to fhew that the goods were not weighed, and it muft be given * 45 * 

in evidence at the trial that they were fold contrary to the cuftom, 
which is the only offence to be proved. The want of averment 726. * 
that the goods fold by the defendant were not weighed, fhall not a. Ld. Ray. 
vitiate this declaration after a verdi£l. To prove this, fome autho- *015. 
rities were cited; as where, in trcfpafs, the defendant j uftifted for com¬ 
mon by prefeription, for beafts levant et couchant, and that he put 
in his beafts utendo communia ; and iii'uc was taken upon the pre-- 
feription, and found for the defendant; and though he did not aver 
that the cattle levant et couchant, yet it was held that it was 
cured by a verdi( 9 : (^c). 

And of this opinion were three Judges now; 


(a) Yelv, 175. Cro. Jac. 245. 

(^) 10. Mod. 0,29. 12. Mod. 510. 

3. Ld. Ray. 1061. fitzg. 174. 275. 
.. Stra. lOSl. 


(r) Corbyfon v. Fearfon, Cro, Eliz, 
458. Cro. Jac. 44, I. Sid. 218. 
Palm. 260, Cro. Car. 497, i.Com. 
Dig. 331. 2. Sannd. 324. 


But 
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But Ali.ibon, Juftlce^ differed} “ for,” fays he, « if this deela-' 
^ ration fhould be good after a verdidf, then a vcrdidt will cure any 


iit KestitT 

JiirVXRIEt 

“ &uJt in pleading/’ 


■•[ 163 ] 
Cafe 107. 

To fay of 3 ipJ- 
$ut the peacef 
He is a knave, 
** a bufy knave^' 
for fearching 
** after me, and 
**I will make 
him give me 
** fatisfadion for 
** plundering 


Judgment for the plaintiff. 


« 


me. 


IS ac¬ 


tionable. 

Ante, 71. 

4. Co. 16. 

I. Roll. Abr. 

57 - 59 - 
Cro. Car. 14. 

j. Vent. 50. 

1. Sid. 432. 
Cro. Jac. 56. 
40. 143. 240. 
Cro. Etiz. 536. 
I. And. 120. 
Hard. 501. 

Stra, 617. 1168« 
Fort. ac6. 
j. Com. Dig. 
iSr. 

Ld. Ray. 153. 
1019. 1369. 


* Prowfe agatnft Wilcox. 

AN ACTION ON THE CASE for fcandalous words.—^I'he plain* 
tiff declared, that he was a juftice of the peace for the county 
of Ssmerfet i that there was a rebellion in the JV^J} by the Duke 
of Monmouth and others ; that fearch was made for the defendant, 
being fufpefted to be concerned in that rebellion ; and that the de¬ 
fendant thereupon fpoke thefe words of the plaintiff, viz. fohn 
“ prowfe is a knave, and a bufy knave, for fearching after me and 
“ other honeft men of my fort, and I will make him give me fa- 
“ tisfadfion for plundering me.” There was a verdict for the 
plaintiff, and the judgment flayed till the return of the pojiea^ 

Mr. Pollexfen moved, that theplaintiff might have hisjudg- 
ment, becaufe the words are adliionaWe, for they touched hitfi m 
his office of a juflice of peace. It was objedfed, that the words 
arc improper, and therefore could notbeaftionable. But admitting 
them fo to be, yet if they in any wife reflctl upon a man in a pub¬ 
lic office, they will bear an a^ion. 

Shore, contra. Theplaintiff does not lay any colloquium di 
him as a juflice of the peace, or that the words were fpoken of 
him relating to his office, or the execution thereof •, and therefore 
an adlion will not lie, though an information might have been pro¬ 
per againft him (a). If a man fhould call another “ lewd fellow f 
and lay that “ he fet upon him in the highway, and took his purfe 
“ from him,” an aflion will not lie, becaufe he does not dife^Ily 
charge him with felony or robbery (h). 

fo 


* [ 164 1 
Cafe ic8. 


(a) Vide ante, 130. Rex v. Darby. Humphrey, Cro. Eliz. 890.} and LaH- 
{b) The cafe of Holland v. Stoner, ranee v. Woodward, Cro. Car. 277. 
Cio. Jac. 315. See alfo Latham v. 


* Boyle agalnjl Boyle. 


If a man Itbelin A LIBEL was in the fpiritual court againfl a woman caufd jae- 
therpirhual Xx fitationis maritagii. The woman fuggefts, that thisperfon 
indided at the feffions in'the Old Bailey for marrying of her 

after he Jias teen convidted of tng»my in marrying the woman againfl whom he libels, a frobiUt^u 
fhVU go { for *a conviflion in a court of criminal juiifdidlion is concltifivc evidence of tlie fadl.r-i 
C. Comb, 72. Godb. 507. Hales, 111. 1. Sid. 171. Cro. JdC. 625. 2. Inft. 614. 

,Mod. ySi. 10. Mod. 386. 11. Mod. 244. 12, Mod. 35. 319. 339. 419, 432. 6.10. 

£.]k. Ij6. Fitzg. 164. 175.276. 1. Stra. 79. a. Stta. 960. Salk. ^48. Boil. N. 

.4. Bad. Abr. 457, 258. z. Wilf. 224. 1. Hale P. C. la |. 2. Term ^cp. 649. 

%: ■ '• (h« 




•“Hilary Term, 3. Jac. 2. In B. R. 

(h^ then having a wfe living) contra formam Jlatuti {a) ; that he 
was thereupon convicted, and had judgment to be burn^ in the 
hand; fo that being tried by a jury and a court which had a ju- 
rifdiiEtion of the caufe, and the marriage found, a prohibition was 
prayed (bj, 

Levinz, Serjeant-, moved for z confultation, becaufeno court 
but the eccleflaftical court can examine a marriage ; for in dower 
‘the writ is always directed to the bifhop to certify the lawfulnefs 
of the marriage ; and if this woman ihould bury this hufband and 
bring a writ of dower, and the heir plead ne unques accouple-, 
this verdiiS: and conviftion fhall not be given in evidence to prove 
the illegality of the marriage, but the writ mud go to the bilhop (c). 
This is proved by the cafe of Emerton v. Hide (d) in this court. 
The man was married in fa£f, and his wife being detained from 
him (ftie being in thecuftody of Sir Robert Viner) brought an 
habeas corpus} file came into the court ; but my Lord Hale 
would not deliver the body, but diredled an ejeftment upon the 
demife of yohn Emerton and Bridget his wife, that the marriage 
might come in queftion ; it was found a marriage; and afterwards, 
at %n hearing before the delegates, this verdift was not allowed to 
be given in evidence, becaufe in this court one jury may find a 
marriage and another otherwife j fb that it cannot be tried whe¬ 
ther they are legally married by a temporal court. It is true, this 
Court may control the ccclefiaftical courts, but it mud be eodem 
genere, 

E contra. It was faid, that if a prohibition diould not go, then 
the authority of thofe two courts would interfere, which might be 
a thing of ill confequence : if the lawfulnefs of this marriage had 
been mrd tried in the court chridian, the other court at the Old 
Bailey would have given credit to their fentence. But that court 
has been prohibited in a cafe (e) of the like nature ; for a fuit 
was there commenced for laying, “ that he had a badardj*’ 

* the defendant alledged, that the plaintiff was adjudged the re- ^ 
puted father of a badard by two judices of the peace according to 
the datute of 18. Elix, c, 3.; and fo judified ^e fpeaking of the 
words s and this being refufed there, a prohibition was granted. 

And fo it was in this cafe, by the opinion of three Judges. 

Dr. Hedges, a civilian, being prefent in the court, faid, that 
“ marriage or no marriage” never comes in quedion in their court 
upon a Imel for jaaitation, unlefs the party replies “ a lawful 
“ marriage and that the fpiritual court ought not to be filenced 
by a proof of a marriage defaiio in a temper^ court j for all mar¬ 
riages ought to be de jure, of which their courts had the proper 
jurifdid):ion. 

(a) Theftatute i. i. c. ii. 615. ; and fee the cafe of Rex v. RifliP, ' 
\b) But fee the cafe of the Duchefs of where it is adjudged, that the fili-icion of 
Kingfton, Cafes in Crown Law, 1 32. a baftard by two juftices precludes the 
^ (r) Lwd Howard v Lady Incbi- adjudged father, as to all the world* 
^uin. Bull. N. P. 24.5. in marg, from faying lie it not the father, i. Ld. 

(dj^Plob. 288. Ray. 39+. 

(0 Webb V, Cook, Cro, Jac. get. 

Sir 


Bnrtm 

agah^ 

Borts/ 
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Cafe 109. 


Sir John Newton againjl Francis Crefwick. 


An aflicn on 
the cate 'or 
mufltcioufiy ex- 
hibitini; a peti¬ 
tion agalnA the 
plaintiA'muA be 
li^d in the coun¬ 
ty where I he pe¬ 
tition wji exhi¬ 
bited, although 
it contain mat¬ 
ter done in ano¬ 
ther place, 

X. Term Rep. 
571. C4.7. ySa- 
a. Term Rep. 

1 ^ 9 * 


TN an action on the case, wherein the plaintilF declared, 
that the defendant exhibited a petition againfl him and Sir 
R. H. before the king in council, by reafon whereof he was com¬ 
pelled to appear at a great expence, and that he was afterward# 
difeharged of the matter alledged againfl; him; which was the eredt- 
ing of cottages in Kin^wood Chafe in the county of Gtoucejhr j 

This aftion was firft laid in Gloucejlerjtnre^ and the defendant 
moved that it might be laid in Mlddlefexy where the petition was 
exhibited. 

But it was infifted for the plaintiffs that where a caufe of adlion 
arifes in two places, he has his eledlion to lay it in cither. 

The Court held, that the cxhibitijig of the petition was the 
ground of the adlion, and though itcontained matter done in another 
place, yet it ftiall be tried in the county where the petition was 
delivered} for fuppofe the petition had contained matter done be¬ 
yond fea, &c. [a). 


A fha which Now in this cafc, the a flion being brought in Miildlcf t\\c 
amounts to the defendant pler-ded, that the Cha'^e was injured by the erecting 
general tjfue is cottages} by the digging of pits; and by the making of a 

bad on Siryohu h'ezvion ; and that the other perfon Sir K. H. 

being then a juftice of the peace tor the county of Gioucejicrs 
upon complaint to him made, did not impofe penalties upon the 
offenders, but did abet the laid plaintiff, by reafon whereof the 
deer v/ere decrcafed from one thoufandhead to four hundred. 
this plea the plaintiff demurred. 


Co. Lit. 303 
X. Sid. ir6. 

o. Hllz. 2 
5. Mod. 253 
.^14. 

1, Vcm. icj. 
#. Vern. 32. 
'S. Mfd. 228. 
1. Salk, 354. 


Gilb. E. R. 183. 3. 

Fort. 378. 1. Will, 174. 


Peer. Wms. 90. 405. 12. Mod, 399, 40S. 51 i 

5. Com. Dig. “Pleader” (E. X4.). 


(rt) In the cafe of Lydc v. Rodd, 
1. Brown’s Cafes in P.irl. 328. it was 
held, that in an a< 9 ion for damages 
againft an attorney fur tiling a bill in 
chancery without any authority from, 
or even with the I'.nowlidgo, of the plain¬ 
tiff, which Was alterwards difniifl'ed wi>h 
coAs and the pl,nntili' obliged to p .y 
tliofc cofts, tli.it he may lay hia vtnut 
cither in the county where the court cf 
clun-ery is held, or in the county where 
he a^^uaily paid tlie money. So alfo in 
Scott V. Brelt, a. Term Rep. 238. 
wheieo^. by deed indented in London tur 
fccuring the re-payment of money lent to 
B. w.as appointed teceiver of lents in 
> Jrljddttftx, with a pretended falary, 
iiv^ch enabled him to retain ufurious 
ItRereft, and be received the rent in 


MiddLf x^ but fettled the account ia 
London, and tb:ie paid the balance on 
w!vc!i the ufurious iiucieft was allowed, 
it was held, that the venue niiglit be Laid 
in cithei county. In an adlion for a Itbel, 
however, the Court will not ditangc the 
venue on the giound tliat the caufe of 
adlion HIifes where the paper \s frinied 
and fuhlijhed, Pinkney v. Collins, 
j. '1 erm Rep. 571. j Cliffuld v, Cl.fTold, 
1. Term Rep. 647. But if it was both 
wit ten and fublijhed in one place, they 
will change the venue to that county. 
Freeman v. Norris, 3. Term Rep. 306. } 
or il vviitten in and fent by the 

port into Gtrruary, the venue may be 
changed from London to laiybire on the 
ufual affidavit, Metcalf v. Markham, 
3, Term Rep. 652. 
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*. Mr. Pollexfen argued againft the plea, firft,that itcharged Siii Tokh 
Sir R. H, with no particular crime, but enlarges the matter N^wtoh W 
upon the plaintift’, and amounts to no more than the general iJTuei 
for the queftion is, Whether the defendant has falfely profel ^***''=” 

cuted the plaintiff before the king in council ? which is only mat- **®"'“^** 

ter of fadii and which is charged upon the defendant, and there- 
fore he ought to have pleaded not guilty. It is true, where the **’m*!?‘ 
defence confifts in matters of law, the defendant may plead J°o. 
fpecially } but where it is purely faft, the general iffue muft be iz. Mjd. 97. 
pleaded. izi. 316. 376* 

537 - 

E CONTRA. It was infiftcd upon, that what is allcdged in this ^74? 
plea might be given in evidence upon the general iffue, but,the 74 » 

defendant may likewife plead it fpecially, and not truff the mat- l^stra.na. 
ter to the lay-gents. As in confpiracy for procuring of the plain- 6px. 
tiff to be falfly and malicioufly indidted of a robbery j the defen- Ray-W* 
dants plead that they were robbed, and riiip-jsfring the plaintiff to 
be guilty, procured a warrant in order to have tlS plaintiff exa- 
mined before a juftice of the peace, of which he had notice, and 
* abfijpted himfclf, but was afterwards committed to the gaol by a 

Judge of this court, who advifed them to prefer a bill of inicbment, * 

See. qute ejt eadem confpiratio j this was adjudged a good pica, 
though it amounted to no more than the general iffue; and all this 
matter might have been given in evidence at the trial (a). 

The Court, except Allibon, JuJliec, advifed the plaintiff 
to waive his demurrer, and the defendant to plead the general iffue. 

But Allibon, took an exception to the declaration, Inanadionon 

for that the plaintiff had not allcdged any damnifeation) but only cafe for a 
that he was compelled to appear, and doth not fliew how, either P«»- 

by the petition of the defejidant, or byfummons, kc. He ought 
to fet forth that he was fummoaed to appear before the king in or- fliew'(-«clarda. 
d*r to his difeharge, but to fay coatlus fuit comparere is incertain, mage.* 
for that might be in the vindication of his honour or reputation. 

He complains of a petition exhibited againft him, which thede- Frchabh cauS$\x 
fendant has anfweredby (hewing to the Court fufficient matter *8'>t)'iidcau>*n 
. which might reafonably induce him fo to do j and for that reafon 

he held the plea to be good. profccu- 

Sed adjournatur. j. Term Rep, 

493 * 

(«) Cro. Eliz. 871, 900. ZT. Edw. 3. Moor, 6<». R«ft. Ent. tx^.—Sednota, 
pL * 7 * * 7 * Aff. 12. Keilway, 81, This defence was matter of law. 


Rex 
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^ Cafe 110. 


• Rex againft Hockenhul. 


Amifprifion of A N INFORMATION was exhibited againft him for a rittt\ of 

the ctark in the XX which he was fotind guilty, 
ceptton of an s / 

Information fw This exception was taken in arreft ofju^ment. “ Memo4 
•mended'*^ “ RANDllM quod ad general, quarterial. fejion. pacts tent, Cffr, 
“ die fabbati prox, poji ^uindenam San£ii Martini prafentat, ex-- 
the defendant 27. t/ie Januarii m i\xc\i z. year vi et 
a! Sid. 17V ** armUy tsff.” So the faft is laid after the indidlment, which 
i.Saund. a49. was exhibited againft the defendant at the Michaelmas fef&ons, 

Cro. Jac. *76. aitd the fail is laid to be in January following in the fame year, 
a. Hawk. P. c. .7 

But THE Attorney General faid, this was only a mif- 
prifton of the clerk in titling the record, vi%. in the memorandum, 
and there was no fault in the body of the information, and that it 
was amendable at the common law : he cited fome cafes to prove 
where amendments have been in the cafes of fubjedls of greater 
miftakes than here, d fortiori it ought to be amended in the king’s 
cafe (a). 


34S. 

Cowp. 407. 
Dougl. 115. 

135* 

I. Term Rep. 
783 - 


Curia. It is not only amendable at the common law, but by 
feveral ftatutes, which extend to all mifprifions of clerks except 
treafon, felony, and outlawry (h). 


Wherefore this miftake of ^tinden. Martini was amended, and 
made ^uinden. Hilarii, 


(a) 10. AiTize, pi. 26. 4. 6. (/>) 4. 11 m. 6. c. 3. and 8. lUn. 6 . 

pi. id. 8. Co. 156. Cro. Car. 144. c. 12. Jones, 421. 


Cafe III. Rex againft Sellars. 

e 

If the 'T^HE defendant was inditSled at the feffions in London for not 
dial ter exempt- -L attending at the ll'ardmote Inquefl, being chofen of the 

SI a year. . ^ ^ 


^ny from ferv- jnjj^tment he pleaded the king’s grant ('aj to the Com- 

Inqueft^'^ htle ‘f CapX’j, of which he was a member; by which grant that 
Che mayor, &t. Company is exempted from being put or fummoned upon a jury 

will exempt or inqueft before the mayor, or IhcriftsjOr coroner of London^ iiTc, 
them from the 

wardmote in- And upon a demurrer the queftion was. Whether the Cooks 
qoeit, are difeharged by this grant from their attendance at the faid ward- 

S. C. X. 6'iiow. mote inqueft ? 


5 * 5 " 

10. Mod. 65. Holt, Serjeant.^ for the king., argued, that they are not dif- 

*97- charged. Before the judgment upon the quo warranto brought 

11. Mod. 142. againft thecityof London ff) thefe courts there were like the hundred 

Stia. 9SO- >146.1J93. ladS. Dough 188. x. Term Rep. 686. 


(d) See this grant Rated at length. 2. Show. ji6. 

»/•) 3. State Trial., 543. x. Show. 263. 

courts 
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* courts in the county; for as diefe were derived out of die Rk* 
County, fo thofe were derived from the lord mayor's court, which 
is a court of record, and ereifled for the better government of the *'^*-*-*»** 
city, and the aldermen of every ward had right to hold leets 
there («). But First, the words of this grant do not ex¬ 
tend to this cafe, for the Cooks are thereby difcharged only from 
being of a jury before the mayor, iherifrs, or coroner, &c/* but 
■“thecourtof wardmote” is held before neither, for it is held before 
the alderman of the ward. Secondly, The words in this grant 
ought to be taken ftricftly, viz. that Cooks fliall be exempted if there 
be other fufficient men in the ward to ferve befides j and if this 
do not appear, the grant is void ; but this is not alledged [bj. 


Shower, e contra. As to the firft exception, it was faid that 
the wardmote court was held before the mayor, for the juries there 
are not to try any matter, but only to make prefentments, which 
are carried before the mayor. 


Exceptions were taken againft the tndidlment, which was 
for not ferving at a wardmote inqueft for fuch a year. First, 
BeAufe it is a thing not known at the common law that a man 
(hould be of a jury for a whole year. Secondly, The indidf- 
ment was, that the defendant was an inhabitant of fuch a place, 
and eledled a juryman ; but does not fay that he ought to hold 
the office to which he was eledled. 


It wasquafiied (r). 


office, or perform the duties 


An indlflmeiit 
for not taking 
the office of on* 
of the wardmote 
inqueft muA 
fhew a liabili* 
ty to ferve, and 
ftate the bf 
which the de> 
fendant refufed 
to accept ibe 
of it. 


4. Ir.fl. Z49. 

(hi) Dyer, 269. 

(e) The indidlment charged, tliat the 
defendant, on the zill of December, 
was elected one of the vi'ardmotc inqueft 
for one year next enfuing, and had notice 
flwreof; but that from the zifl day of 
Dechmher aforefaid until the finding of 
the bill, he had wilfully, obflinately, and 
concemptuoufly, refufed to take upon 
him and perform the duties of the office; 
and the indidment was qualhed, becaufe 
it did not flate when the duty was to be 


performed; nor that any oath was 
tendered to him ; nor that he was prefenc 
at any court, ot fummoned to be at any 
court; for that to fupport fuch aa 
indiAment it mull be Aated, that fome 
part of the duty to be performed bad 
been negiefled. But aootber inditHment 
was preferred and found, to whicli the 
defendant, contrary to the inclination of 
the CtmpanYf fubmitted ; fo that the 
matter of the flea was never judicially 
determined. S. C. z. Show. 519. 


Calthrop againfi Axtcl. 


Cafe 11 2 . 


T he hulband being feiled in fee, had iffiic two daughters, and A mother,being 
died. His wife furvived, and was then by law guardian in 
ibcage to her children. One of the daughters, under the age of hci^ffcsTlets the 
ftxteen years, married one Mr. B. without her mother's confent, lands, as tenant 

in poir. (lion,and 

covenants with theleffises for quiet enjoyment t fwwrr. If an ejeflment be brought on the part ofeite 
of the daughters againll ilie ocher, under the 4. & 5. Vkil. & Mary^ c. 8. for marrying undt^, 
fixteen without confent, whether the mother is an admiffible witnef^ f Ante, 85. . 




■ ty 




CAtTnitor 
agahft 
. Axtml* 
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by reason whereof her eflate became forfeited during life to hef 
fifter by virtue of the ftatute of 4. Sc 5. Philip and Mary., c. 8^ 
who now brought an ejectment, which was tried at the bar. 

The mother was produced as a witnefs at this trial againft the 
married daughter. 

But it was objefted againft her, that (he was tenant in poflcfllon 
of the lands in queftion under her other daughter {a ); that fome 
part of the eftatc was in houfes; and that flie had made leafes 
• r 169 3 tbsrcof to feveral tenants for ninety-nine * years, &c. and cove¬ 
nanted with the lefll-es, that {he, together with the infants, when 
of age, “ lhall and will join to do any further for the quiet 
£ "iviod^ enjoyment thereof i” therefore this is like the cafe of a bailiff* 

* * or rteward, who if they put themfclvcs under fuch covenants, (hall 

9. Mod. t>s. never be admitted as wirneiTcs in any caufe where the title of I’uch 

lands fhrili come in queftion. 

'I'he proofs that the mother did netconfent were, tliat fhe made 
affidavit of the whole matter, and got the Lord Chief Juttice's 
warrant to fearch A'lr. houfe for her daughter ;, and upon ap¬ 
plication made to my lord chanceilor, fhe obtained a writ ^f ne 
exeat regnum.^ an<l g(it a hwunc reple^riandoy and gave notice of 
the fadl in THE Ga/.ette, and c.xhibitcd an information in the 
crown-office agaiiift Mr. B. and his father, and his maid. 

The Attorney General, contra. The preamble of this 
aff will be a guide in this cafe, which is, “ For that maids of 
“ great fubftance in goods, &c, or having lanils in fee, have by 
“ rewiuds and gifts been allowed to contradl matrimony with 
“ unthrifty perfons, and thereupon h.u'c been conveyed from theii 
“ parents by Height or force, &c.” then it cnadts, « that no 
“ perfon fhall convey away a maid under fixtcen years without 
“ her parents confent;”, which alient is not neceflary within the 

' igbt 


1 ?. 

Glib. E. R. 
J49. 

1*1 ec. Cti. 171. 
*30. 49 s. 

1. StM. 44^). 

597 * 

2. Srr.1. 

2- Lri. Ray. 
» 334 . 

12. Mod. <:i6. 
Comytr., 27. 
Caiei T. T. 58 
Stra. iicr. 

3. Pe'jr. W'ms 
116. 154. 



daat-htcr in the fpiritiial court, to call herfelf to ati account 
for the pcrfonal eftate of which her hufband died poftefled, ffie 
having given feenrity to exhibit a true inventory. This account 
was ftated in tlic prerogative court between her and the curator to 
three hundred pounds only, for which (he gave bond ; when 
in truth the perl'onal efta tc was worth more, and afterwards ob¬ 
tained a decree in chancery, thinking thereby to bind the intereft 
of the infants. 

In this cafe it was faid, that there inuft be a continued refufal 
of the m(/ther ; for if Ihe once agree, though afterwards flxe dif- 

e. 8. if UK affent, yet it is an affent within the ftatute. 
gu.waian u>n- ■' 

ftpt he cannot retraa.—2. Mod. 128. i.Hawfc. 1 *. C. 173. i. Vern. 334. 2. V«rn. 580. 

Ch. 594. 

There muft lilcewife be proof of the ftealing away. 


Under 4 
PW. Bf Mr.rj, 


•ilfm H.J 


ife-w, 
xnte, 84. 


(a J It is determined, that a tenant in 
poiTtfltonis i«'i a goad wiinefs to prove 
his landlord's pofleifion, orrofuppori his 


title, becaufe it is to uphold his own 
pofTcflion. Dos v. Folter, C!!bwp. 621. 

Obrian, 
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* Obrian againfi Ram. Cafe « 

^chatlmas Term, 3. Jac. 2. Roll 192. 

•^ngl.jr. T^OMinus REXmandavtt pradileSeet fideli eonfiUarto Entry of a mnH 
■ XJ fuo WiLLiELMO Davis, wVi/i, Capitali juflic. fuo f f 

ad plaata $n eurta tpjtus demmt regis coram tpfo rege tn regno fue ' 

Hiberni.£ tenend. ajji^n. breve Juum elaufum in hac verba, Jf. 

••Jacobus Secundus Dei gratia jfngUa, Scotia,, Francia, sfc. Garth. joJ 
Mibernia^ Rex, Fidei defenfor. ( 5 fe. pradilello et fideli cerfiliario s. C. Holt, 970 
a^ro Willi ELMO Davis, militi. Capital. JuJiic, najiro adpla^ 1. Roll. Abr. 
cita in curia nojlra coram nobis in regno nojlro HibeRNI^s: tenend, 745 * 
ajfign, falutem. Quia inrecordo, etprocejfu, acetiam in redditione 
judicii loquela qua fuit in curia nojlra corum nobis in prad. regno cowp. 8^ 1 

nqfiro HiBERNiie, per billam, inter Abel Ram, mil, nuper dtdt, 

Auel Ram de civitate Dublin, alderman, et Elizabetham 
Grey de civitateDuBLiUfViduamf de quodam debiu quod idem Abrx, , 
dprafat. Elizabetha exigebat •, qua quidemY^hi 7 .ABETHA pojlea 
cepit Dokno ghObR. I AN, armigerum, in virumfuum et ebiiti Nec- 
NON in adjudicatione executionis ejufdem judicii fuper breve nefirum 
de SARE Facias extraeandem curiam nqfiram'ceram nobis emanen. aijudjtaddd^ 
verfus ipfum prad. DoNNOGH in loquela prad. ut dicitur error in- 
tervenit manifefius ad grave damnum ipjius Donnogh, Jkut ex que- i"''* 
rela fuaaccepimus: Nos error fi quis Juerit mododebito corrigi et par- 
tibus prad, plenam et ceUrem juflttiam fieri volentes in hac parte 
'vobis ihandamus quod Ji judicium in loquela prad. reddit. ac adjudi^ 
cationem executionis judicii prad. fuper breve nofirum Scire Fa¬ 

cias prad. adjudicat, tunc record, etprocejfi. tarn loquel. quam adju- 
"TlttatiaHis executionis judicii prad, cum omnibus ea tangen. nobis fub 
JigillovJlro dfiinSieet aperte mittatis, et hoc breve ita quodea habeamus 
in Crajiino Afcentionis Domini ubicunque tunc fuerimus in Angl. ut 
infpedi. record, et procejfi prad. ulUrius indepro errore illo corrigenda 
Fieri facias quod de jure fuerit faeiend. et Scire facias 
Abel quoa tuncfit ibi adprocedend. in loquela prad. et faeiend. 
uluhots et recipiend. quod didia Curia confideraverit in pramijfis. 

Tejie meIPSO apud IVeJlm.xxii, Januarii anno regni nqflri fecundo. 

Price. 

Record, et procejfi. loquela unde infra fit mentio cum omnibus ea Theretunl ■ 
tangen. coram domino rege ubicunque, (dc. ad diem et locum infra con^, 
tent, mitto in quodam record, buic brevi annex, et ficire Jed Abel 
Ram, quod tunc Jit ibi ad procedend, in loquela prad. praut inter ius 
mibipracipitur, Refiponf. W. Davis. 

* Placita coram domino rege apud THE King'.s courts deTer- 
mino San&a Trinitatis, anno regni domini nojlri Cards Secundi Dei 
gratia Anglia, Scotia, Francia, et Hibernia Regis, Fidei defen,» 

Joris,hdc. vicefimo none* 7 ^^ Johanne Povey, mil. Savage, et 
Rives. 

4 

See the ftatute 6. Gm. i. c. 5. courulnlrelanH to the courts in England, 

■ and the a«. Gto. 3. e. aS. and %%. Gm, 3. by writ of error or other proceedings, 
c. 5j. by^which aU appeals £rein the are declared null and void* 

VoL. III. N 


Com, 



ilebt upon 
ktmd* 
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C«M. avUitt. Dublin J, Memorandum quod die Veverhprtiti 
tod Craftinum S w£ia ‘Trinitotis ifio eodemTirmmo coram domtno 
rereapudTHV. king’s coURTSwmV AbelRam, dectvttaU DUB- 

tU alderman, per F AUSTIN. CuppaIDGE /«»»», ^ 

trotulit hie in cur. dUt. domini regis tunc tkdem quadam btllajfi Juam 
verfus Elizabetham Grex de civitate Dublin nttduam tn 
cuftod. marefc. is'e. de placito debiti. Et funt pleg. de profeQuend. 
Johannes Doe.-/ RiChardus Roe. quidem hllafrqwtur 

in h^c verba Com. eivitat. DublinJ^. Abel Ram de ciyitate 
Dublin aldermantms querhur de Elizabetha Grev de civitate 
Dublin vidua in cufiodia marelc marcfcal. dommi regts coram tpjo 
rege exifien. de placito quod reddat ci oSlingent. hbras bonee ct legalts 
monetaAngluvquas ei dcbe>et injuJl'edetwHpro eo, vMicet^ quod cum 
pra^d. Elizabetha vicejimo t.rtio die Jumi anno Dcmim millffim, 
fexcentefmo fptuagefma fexto annoq j rcgni Regts Caroli Sccundt 
vicefimo oaJvo apudeivitat. Dublin p'o-di^. in paroch.a Sanjli 
Michaelh Jrchangcli in war da Sancli Mtchaelts in comitatuejufdcm 
civitatisper queddam feriptnm fuum obligatoriumfigdlotpjtus 
BETHJE figillat. curiaq. diRi aomini regts nunc hic ofenf. cuj^dat,< 
eft eifdcm dtcet anno cogn. feteneriet firmiter obligortprafat. Abel 
tn pieed. oaingent, librisJierling. folvend. eidem Abel indere- 
quifit. fuijfet i pradiSla tamen hcet fapius reqm^^^^^ 

Iridik .aingent. Hiresprling. ,id.m Abel m«du,nf.lv,tfidttt. 
ei hucufque folvere recufavit et adhuc recufat ad damnum tpflus Abel 
centum libr. Jierling. Et inde predacit/e^lam, (Sc. 

juDCMiNT by Et pradim Elizabetha per Walterum Chamberlain 

eoznvoit ^ffoynatum fuum vcnit et defendityim ct injunam quandOy ^c. 

dicit quod ipfa nonpoteftdedicere aSiionein prad, Abel preedit, nee qutn 
fcriptumprad. fit fa&um fuumy nee quin ipfa debetprafat . Abel^t^- 
i/. omngent.librasrnodcet forma prout prad. Abel Menus verfus . 
eamqueritur. IdeocoNSIDERATUM uzr quedprad. Abel recuperet 
verfus prafot. Elizabetham debitum fuum prad. nec nont^- 
bras undecim folid. et fex denar. Jierling. pro damnisfuis quap^ujiin. 
tarn occaftone deunuonisdebitiillius quampro mtfis et cujlagitsJuts per 
r 172 ] ipfum circa feiam fuam in hoc parte appojit. eidem Abel per 
^ curiam dieli domini regis nunc hie ex qjfeujujuo adjudu ata j etprad.. 

Elizabetha in mifricerdiaj ^c, 

Placita coram domino rege opud rilE KIVSG'^ COVETS de 
Termino Pafha anno regnidomtm ft>pt Jacobi &uundi^ f 
Anglia, Scotia, Francia, et Hiberma, Krgis,Ftdei defen/otis, (Ac. 
fecundo. Tefte Willielmo Davis, mil. Savage, et Rives. 






Scotia, Francia, et Hibeima, Kex, riaci aejenjor. 
eivitat. DvBLiii falutem. Curn Abel KamJc civitat. Dublin «/- 
dermannusnuper zciLtCET ^ermiuoSanaaTrmitatis annerq^nido^ 
mini Caroli Secundi, Dei g ratio nuper Regts Angha, lAc.fratrts n^rd 
pracbarijfmi vitefmo none in cur. ipftus nuper reps coram tpfo nup^ 

r/w apud the king’s courts per btllamfmehrevt dsSti nuper 
• ^ mint 
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regis ae per judicium ejufdem Curia recuperajjet mVa; Eliza- Obriah’ 
BETH AM Grey de civitat. Dublin vidua tarn quodaam dehiium. 
eHingent, libr, bona et legaiis momta Anglia quam ires libras un- ^*** 
decim folid. etfex denar, cenjimilis moneiapro damnisfuis qua fujlin^ 

1am accajionedctentionis debiti illtut quampro mijis et cujijgiis fuisper 
ipfum circa feStam fuam in hac parte appojit. unde lonvidt. eji Jicut 
nobis eonjiut de recordo \ ac poji ricuperationem judicii prad. prad, 

Elizabeth A tepit in virum fuum qucndam Don atum Obriah 
esrmigerum ; /if Fo s TE a fa licet Ter mine SandJa Trinitatis^ anno rrgni 
diiti domininupcrregistriccjimoprimo in curia ipfitts dominirtgn aram 
ipfe nuper rege per confideratlonem ejufdcm curia adjudicat. fuijjet quod 
prad, Abel Ram hahetet executionem fuam verjus “rafat, Dona- 
TUM Obrian et Elizabetham uxorem ejus de debits et damnis 
prad, juxta vim formam et effeSium recuperationis et adjudicationis 
pradi£f .; executio tamentam judiciiprad. quam aajudicationisprad, 
adhucreJiatfuciend.acpoJiadjudicauafigmprad,p ad. Elizabetha 
obiit ct prad. Don AT. Obrian earn fupervixit prout ex infmuatione 
iffius Abel, qui poJi recuperationem et adjudieationem prad, ordin, 
militisofuper fe jufeepit in curia nqflra coram nebis aceepimus ; unde 
idem Abel nobis jupplicav'itjibi de remedio congruo in hac parte adl i- Ordinem milif^ 
htri\et noseidem Abel in hae parte fieri vokntes qmdejljujium^ voBis 
PRJECIPIMUS quod perprobos et legates homines de balliva vejirafeirefa- 
Donat.Ubrian quodfifcor am nobis epudra^E king’s 
c*ohrts die Mcrcurii prox, poji ^inden. Pafeha ojienf fi quid pro 
fe haheat vel dicer e fiat quare prad, Asel Ram executionem fuam 
verfus eum de debito et damnis mifts et cujiagiisprad. habere non debeat 
jmr^ vim fsrmam et * effc£ium recuperdtion. et adjudication, prad. ^ 73 3 

fibi viderit expedir, et ulterius fa£tur, et receptur, quod Curia nojira co- . 
ram nobis de eo adtunc et ibidem conf. in hac parte ; et habeatts ibi no- 
jnina eerum per quos ei fire fac. et hoc brtv^. Tejle Willielmo 
Davis, milite, apud the King’s Courts, duodecimo die Febru^ 
anno regni nojlri feundoF 

Au^^EM diem coram dl5lo domino rege apud the king’s return tfi 
courts ven, prad. Abel Ram in propria perfna fua et vie. ****^*‘'*ff* 
juidelt, Richardus French^/ Edwardus Rose ar, retorn, quod 
'prad, Donatus Obrian nihil habet in balliva fua per quod ei 
Jcire fac, potuiffent nee fuit invent, in eadem ; et prad. Donatus 
Obrian nonvenity idea ficut prius pracept, et eifdemvic, quod per 
probos^ lAc. scire e KKi.pi afati Donato Obrian quod fit toram 
domino rege apudTVLi. Y.i’ncj'die Udercurii prox. poji quin que Alim fatlt- 

Septimanas Fafcha ad ofiend. in forma prad. fi^ tAc. ulterius^ (Ac. “wardei. 
Idem dies dat, eji prafat. Abel Ram ibidem^ (Ac, 


Ad quEM DIEM coram di£lo domino rege apud the king^s The 
. COURTS ven. prad. ABEL^^r P'austinum Cuppaidge, * 

turn fuumt et prafat, vie. ut prius rctorn, quod prafat. Donatus 
Obrian nihil habet in balliva fua per quod ei fcirefacere potuijfent The deftnadutl 
nec'eji invent, in eadem ; fuper quo prad. Donat. (Jerian/^^v Jo- **** 
HANNEM Morris attomatum fuum ven, et defend, vim et injuriam 
fuande, (Ac, Et dicit quod prad, Abel Ram executionem 

N a verfa «o4 



Oa»tAN 

mgai»ft 

Eam. 


tteltrn. vie. 
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verfus turn de debito et damnis prad. habtre run deb^t, quia dicit qH»i 
py/sd. Abfl Ram alias fuperrecuperatienenut adjudicationemprad. 
iulit breve dmini Caroli Stcundi nuper regts /tnglia, &c. tunc vie* 
dtdii nuper regis com. civit. Dublin direSt. ad preemuniend. ipfurtt 
Donat. Obrian et Elizabetham tunc uxorem ejut ai 

effend. coram ipfo nuper rege apud THE king’s COURTS die Sahhati 
prox. poji ^inden. Sandli Martini tunc di£ii nuper regis tricejimo 
fextoad ojltnd. ft quid ipfiidem Donat, et Elizabeth A uxor 

ejuiproJe haberent aut dicere fcirent quarc preed. Abel Ram execu- 
tionem fuam verfus eas de debito et damnis prad. non haberet juxta 
vim ei formam recuperationis prad. ft fibi vidiffent expedir. Etad 
diem ill. coram tpfo nuper rege apud THE king’^ courts prad, 
ven. prad. Abel Ram in propria perfona fua, etprad. Donat. 
Obrian et Elizabetiia ejus folemnit. exadl. non ven, Et 
Johannes Covne et Samuel Walton ar. tunc vie. com. civit, 
prad. fuper breve prad. eis per0omen vie. com. civitat. Dublin rf/- 
re£f.rctornaver. quod prad. Donat. Obrian et Elizabetha 
tunc Uxor ejus nihil hahuer. in balliva fua fuper quo eis feire fac, po» 
.dliat Jcire fa- twffcnt neq, fuer. invent, ineadem balliva. Et ideo ftcut alias pjcaceft, 
fuit eifdem vie. quod per pt ohos et legoles homines^ i^c. feire fac. pra^ 

* [ 1 74 3 fat. Donat. Obrian et Elizabeth je quod ejfent ♦ coram didfo 
nuper rege afud'i HE king’s COURTS prad. die Mercuriiprox. poji 
Ofdab. Sanlii Hi Hat ii tunc prox. futur. ad ojiend. ft quid pro ft habe~ 
rent vel dicijcireni quareprad. Abel cxecutiouem fuam verfus eoS'de 
debito et damnis prad. non kaheret in forma prad. et idem dies dat.fuit 
prafat, A BEL K a M ibidem, isc. Et ecd. m die ill, coram dido nuper 
rege apud the king’s courts prad. venit prad. ARRS.per 
Faustinum Cuppaidge attornatum fuum, et prafat. tunc vic.re- 
tornaver. fuper breve de alias feire facias eis in forma prad. direSl, 
quodprad. Donat. ^/.Elizabeth a in ballivafuaper 

quod eis fire f.c.potuiJJ, nt neq', fuer. invent, in ecietem. Etprad. KurL 
The baron and obtulit je quarto die pluctti verfus prafat. Don AT. et EjJiSiiini 

plead that exe- BETHAM. tt Juper huiidem DoNAT.t/ ELIZABETH A Ba^ENR. 
cution was le- Daniel/wwi: eorum attorn, veiurunt el dixerunl quod prafat. Abel 
» ied upon the Ram exi’cutionem fuam vetfus eas de debito et damnis prad. habere 
judgment by a debuil, quia cltxrnmt quodpradid. Abel Eaui itfra unuman^* 
patfatlas. recupercitionem et adjudicationcm prad. profccut, fuit breve • 

domini tunc regis iunt vie. com. civit. Dublin dired. de fier.fac. de bo¬ 
nis etcatalHs ipforum Don AT. et Elizabethje debitum et damna 
ptad. et ill, habere cot am dido nuper rege die Mercurii prox, poJl 
^uinden. Pafb. prox. pfl recufetationem et adjudicationcmpradid, 
^ rcddend.prafat. Abel KAUpro debito et damnis prad. Etdixerunt 
quod lidem tunc vie. virtute ejufdem brevis apud civit, Dublin inpa- 
roch, Sandi Michaelis in com, ejufdem civitat, levaver. debitum et damna 
prad, de bonis et catallis ipforum Donat. et Eliz ABETH^i^f. et 
idea petier. judicium fiprad. Abel exccuiionem fuam de debito et dam¬ 
nis prad. verfus eas iterum habere deberet, Et POSTEA, fcilicet, die 
Sabbati prox. poji Crajiin, Afeentionis Domini tunc prox. futur.^oram 
Bd^o vmfiea, tunc rege apud THE king’s COURTS vttur. partes prad, 
erm* P per attorn,ftas prad, Et fuper hoc iidem Donat US «/ E lizabst H a 

per 
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ftr I|ekx. Daniel atttrnatumfuum prad, reliquer, verificatimem 
placiti fuiprted, et idea adtunc et ibidem conf, fuit quadprad. Abel 
baberet executionem fuamverfus prafat. Donat, et ElizabRtham 
de debito et damnis prad. jujcta vim forniam et effeSlum recuperatianis 
et adjudicatiomspradiii. Et fuper hocidem A.BEL ebtimit executionem 
ill. verfus ipfosuottKT. Elizabeth am. Etprad. Donat, in 
faSfo die. quod prad. debitum et damna prad. de quibus Jic adjudicat. 
fuit quod prad. A'BB.'Lhabueret executionemfuamprad. informa prad. 
funt eadem debitum et damna mentionat. in di<!f, brevibut de feire fac. 
verfus ipfumTyavih.'T.nttnelatis non alia ntque diverfa et quod di£l. 
recuperaite eadem quamfie adjudicat. fuit ejl eadem recuperatio et ad- . 

judicatio mentionat, in di£t, brevibus de feire fac. * verfus ipfum * L *75 J 
Donat, in forma prad. latis et non alia neque diverfa \ et hoc idem 
Don ATUs paratus eji vcrificare\ unde ex quo nulla fit mentio conjide- 
rationis et adjudicationis pradiSl. in di£l. brevibus de feire facias idem 
DonatUs Obrian petit judicium ft Cur. hie al. executionem fuper 
recuperationem et adjudicationem prad. in di£l. nunc brevibus de feire 
facias mentionat. adjudicari debeat, ^c. 

. Etpradidlus Abel KAudicit quodprad.placitumprad. Donat. Dkmu»a»a, 

OaiftAN fuperius placitat, materiaque in eodem content, minus fuf- 
fUiens in lege exiflit ad ipfum Abel Ram ab exccutione fua prad. 
verfusipfum Donat, hahend.pracludend. quodqueipfeadplacitumill. 
tiecejje non habet nec per legem ti rra ienetur refpondere, et hoc paratus 
,eftvcrificare-, unde pet.judicium et executiancmjuam de debito et damnis 
prad.verfus Ipfum Dos at. fibi adjudicari, Etpro caufa moration. in 
lege fuper pliunum ill. idem Abel 'Jicnd. et Cur. hie monjirat c.,ufam 
fubf equen, videlicet eo quod di£l. Don AT. in placitoprad, allegat quod 
^jprad. Abel per conj, cur. domini regis hie ohtinuit executionem verfus Special caufti. 
prafat. Don at. Elizabeth am de debito et damnis prad. etnon 
dicit fe illudprobatur. per record, proul dicere debuit. 

Etprad. Donatus Obbian per attorn, fuum prad. die. quod lowiAex in d«- 
^ '^.citum prad. materiaqi in eodem content, bon. et fufficicn. in lege ex- murrer, 
ijlm^adipfum Abel odexecutionem fuam verfus tpjum Donat, ha- 
bend. pracludi quamqutdem rnateriam prad. Abel non dedicit nec ad 
earn aliqualit. refpond .; et hoc par. eft verificare', unde ui prius prad. 

Donat vs petit judicium, ct quod prad. Abel executione fua prad. Continuancf^ 

verfus ipfum DoNAT. habend. pracludatur, ^c. Et quia Cur. domini 

regis hie de judicio fuo de et fuper pramiffis reddend. nondum advifa- 

tur, dies inde dat. eJi parti bus prad. coram di^o domino rege apudTHE 

king’s courts ufque diem Veneris pr ox. poji Craftin. Sanila 

*Trinitat. extunc prox. fequen. de judicio fuo de it fuper pramijjis au- 

diend. eo quod Cur. d,dli domini regis hie inde nondum, (tfc. 

Ai quern diem coram diSlo domin-) rege apud the king’s courts 
ven. partes prad, per attorn, fuos prad. Et quia Cur. di£ii domini 
regis de judicio fuo de et fuper pr amtjfts reddend. nondum advifatur, dies 
inde dat. eji partiius prad. coram diilo domino rege apud the king’s 
COURT s ufque diem Sabbati prox. p^ Crajiin. Animarum extunc prox.. 
fujuen, de judicio de et fuper pramijjtsaudienel. k^c. to quod Cur. domini 
regis hie inde nondum^ lAc^ Ad quern diem ccram didla domino rege 
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Vfr/us turn de debito it damnis prad. hahere run debit, quia dieit qu§i 
prtsd. Abel Ram alias fuperrecuperatianem et adjudicationemprad, 
tulit breve djmini Caroli Secundi nuper regis Anglia, bSc. tune vie* 
dt£li nuper regis com. civit. Dublin diredl. ad pramuniend, ipfum 
Donat. Obrian et Elizabetham tunc uxorem ejus ad 

effend. corum ipfo nuper rege apud THE king’s COURTS die Sabhati 
prox. poji ^inden. Sandii Martini tunc didii nuper regis tricejimo 
fextoadojlend.ft quid ipjiidem Donat, ct ELizABETHA/«;z<r uxor 
ejui pro Je haberent aut dicere fcirent quare prad. Abel Ram execu^ 
tionem fuam verfus eos de debito et damnis prad. non haberet juxta 
vim et formam recuperationis prad. ft fibi vidiffent expedir, Etad 
diem ill. coram ipfo nuper rege apud THE KING*^ COURTS prad* 
ven. prad. Abel Ram in propria perfona fua, etprad. Donat. 
Obrian et Elizabetiia ejus Jelemnit. exadi, non ven, Et 
Johannes Covne et Samuel Walton ar, tunc vie. com, civit. 
prad. fuper breve prad. eis per^omen vie. com, civitat. Dublin di- 
redf. retornaver. quod prad. Donat. Obrian et Elizabetha 
tunc uxor ejus mhil habteer. in balliva fua fuper quo eis feire fac. po-. 
^!las fche fa- twffent neq\ fuer. invent, ineadem balliva. Et ideo ficut alias pjretcepV* 
fait eifdem vie. quod per probos et legnles homines, &c. feire fac. fra- 
* C 174 Donat. Obrian ct Elizabeth je quod ejfent * coram di£lo 
nuper rege apud’i HE king’s courts prad. die Mercuriiprox. pofi 
Oitab. San^i Hillai it tunc prox, futur. ad ojlend, Ji quid pro ft habe^ 
rent velduifcirent quarepra 1 . Abel txecutiouemfuam verfus eos'de 
debito et damnis prad. non kakcrct in forma prad. et idem dies dat.fuit 
prafat. Abel Ram ibidem, iAe. Et ecehm die ill. coram didio nuper 
rege apud THE king’s courts venitprad. ABEL^^r prsie^i^ 
Faustinum Cuppaidge attornatum fuum, et prafat. tunc vic.re- 
tornaver. fuper breve de alias feire facias eis in forma prad. diredf. 
quodprad . Dci ^^ AT . ^/.Elizabetha nihilhabuer. in ballivafuaper 
quod eis j'cire f<c. potaiJJ< nt neq\ fuer. invent, in eaetem. Etprad. 

The haran and obtulit ie quarto die pLcui Virjus prafat. Donat* et EkAiii*'*' 

plead exc- BETHAM. tt Juper hcciuiem DOVIAT. it hhlZ ARETHA peJtiE.H-B.* 
cution was Ie- DANlEL/wwi: eoruni atUrn. veutfunt et dixerunt quod prafat. Abel 
» ied upon the Ram executionem fuam vet fas eos de debito et damnis prad. habere 
judgment by a debuit, quia dixrrunt quod pradidl. A BEL Ram infra unumon^* 
ptujueias. recuperationem et adjudicationcm prad. profccut. fuit breve « 

domini tunc regis turn vie. com. civit. Dublin diredi. defier. fac. de bo~ 
nis et catallls ipforum Donat, et Elizabethje debitum et damna 
prad. et ill. habere coram didio nuper rege die Mercurii prox. poJl 
^inden. Pafih. prox. pji recuperationem et adjudicationcmpradiSt. 
aireddend.py afat. Abel ^KM.pro debito et damnis prad. Etdixerunt 
quod tidem tun: vie. vi) tute ejufdem brevis apud civit. Dublin in pa- ‘ 
roch. Sandti Michaeiis in com. ejufdem civitat, levaver. debitum et damna . 
^rad, de bonis et caiallis ipforum Donat. et Elizabethae,^^. it 
idee petier. judicium f prad, Abel executionem fuam de debiUet dam¬ 
nis prad. verfus eos iterum habere deberet, Et poster, fcilieet, die 
Sabhati prox. pq/l Crajiin, Afeentionis Domini tunc prox. futur, forant - 
diblo tunc rege apud the king’s courts prad. vener. partes prad* 
per attorn.jws prad. Et fuper hoc iidem Donates et ElxzABETHA 

per 


’"tMiefu vtn/tea 
ptmti. 
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ptr I|enx. Daniel attornatum fuum frad. reliquer. verificaiionem OMniAji 
placitiJut prtrd, et idea adtunc et ibidtm conj. fuit quadprad, Abel 
haberet executionem fuam verfus prafai. Don at. et Elizabeth am 
de debito et damnis prad. juxta vim fcrtnam tt effeSlum recuperationis J 
et adjudicationi$pradi£l. Et fuper hoc idem obtinuit executionem 

ill. verfus ip/os Donat, et Elizabetham. Etprad. Donat, in 
faElo die. quod prad. debitum et damna prad. de quibus Jic adjudicat. 
fuit quodprad. XBEhhabueret executionemfuam prad. informa prad. 
funt eadem debitum et damna mentionat. in didl. brevibus de feire fac. 
verfus ipfum Donat, nunelatis non alia neque diverfa et quod di£l. 
recuperatio eadem quamfsc adjudicat. fuit eji eadem recuperatio et ad- 
judkatio mentionat. in didl. brevibus de feire fac. ^ verfus ipfum ^ L *75 . 
Donat, in forma prad. latis et non alia neque diverfa j et hoc idem 
Y)ovs A.’TVS paratus cjivcrificare'f unde ex quo nulla fitmentio conjide- 
rationis et adjudicationis pradiSi. in di£l. brevibus de Jcire facias idem 
Donatus Obrian petit judicium ft Cur, hie al. executionem fuper 
recuperationem et adjudicationem prad. in di£l. nunc brevibus de feire 
facias mentionat, adjudicari debeat, c. 


, EtpradiJlus Abel Khudicit quodprad.placitumprad. Donat. 

OfllftAN fuperius placitat. materiaque in eadem content, minus fuf- 
fkiens in lege exifiit ad ipfum Abel Ram ab execuUone fua prad. 
verfus ipfum Don AT. habend. pracludend. quodqueipfe ad placitum ill. 
necejfe non habet nec per legem terra tenetur refpendere, et hoc paraius 
.ejlvcrificare-, unde pvt. judicium et executionem fuam de debito et damnis 
prad.verjus ipfum Dv'^i at. fibiadjudicari. Etpro caufa moration.iu 
lege fuper placnum ili. idem Abel fcnd.et Cur. hie snenjirat cuufam 
fubf equen. videlicet eo quod diSl, Don AT. in piacito prad. allegatqmd 

A&IS.I,per conJ, cur. dominiregis hie obtinuit executionem verfus Special caufei, 
prafat. Donat, et Ei.i 7 .AVie.THAU de debito et damnis prad, et non 
dicit fc iliudprohaiur. ptr record, prout dUere debuit. 


Etprad. DonatUS Oeei ah per attorn, fuum prad. die. quod ]d\ni\er in de. 
prad. ma1sriaq\ in codem content, bon. eijujfcicn. in lege ex- murrer. 
i/i^t^ad ipfum AbiL ad executionem fuam verfus tpjum Dona t. ha- 
bend, pracludi qtiamquidem materiam prad. Abel non dedicit nec ad 
earn aliquaiit. rtfpond. j et hoc par. eji verificare ; unde ui prius prad. 

3!?0N AT us petit judicium, et quod prad. A eel ab cxecutione fua prad. Cominuancfi* 

verfus ipfum Dunat. habend.pracludatur, ^c. Et quia Cur, domini 

regis hk dejudicie fuo de et fuper pramijfs reddend. nondum advifa- 

tur, dies indedut. ejl parti bus prad. cot am didio domino regeapud THE 

king’s courts uj'que diem Vemris prox. poji Graflin. Sanifa 

7rinitat. extunc prox. fequen. de judicio fuo de et fuper pramijfs au- 

diend. iffc. eo quod Cur. d,£tt domini regis hie inde nondum, i^c. 

Ad. quern diem coram diSlo domino rtge apud THE king’s courts 
vtn* partes prad, per attorn, fuos prad, Et quia Cur. di£ii domini 
regis de judicio fuo de et fuperpr amtjfs reddend. nondum advifaiur, dies 
indedat. cji parti bus prad, coram di£lo domino rege apud the king’s 
COURTS ufquedlem Sabbati prox.p^d Crajlin. Animarum extunc prox.. 
fuquen. de judicio de et fuper pramiffis oudiend. to quod Cur. domini 
regis hie ittdt nondum^ i^c. Ad quern ditm corom di£lo domino rega 
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apudxHE. king’s covKTsven,partesprad.perattorn.fuesprad, Et 
quia Cur. diSli domini rcgis hie de * judicio fuo de et fuper pramijjis 
reddtnd. mndum advifatur, dies inde dat. eji partibus prad. coram di£I» 
domino rege apudirm king’s courts ufjue diem Lume prox. poft 
0-‘dab. S'lniHi Hilarii extu'ic prox. fequen. de ju hrio fuo de et fuper 
presmijjis andiend. io quod Cur. dilii domini rerjs hie mdenondum., c» 
AdquemdiemioramdiStodomino rege king’s COURTS w- 

ner.partespresd.per oitorn.fuos pi ad. fuper pro vi/is. Et per Cur. di£ti 
domini regis hie plen, inteUediis omnibus et Jingulis pramifj. maturaqut 
deliherationeindeb .biia., videtur Cur. diSti domini re js hie quod placi- 
turn prad. pradiblt Donat, modoet forma prad. pLieitat. et materia, 
in eodem content, minus fufficien. in lege exjfunt adipfum Abel RaM 
ab executione fua prad. verfus ipfum Donat, hahend. pracludend. 
Idea eonf. eji quod prad. Abel Ram habeat execulionem fuam verfus 
prafat. Donat. dc debito et damnis prad. juxta vim formant et ef- 
fedlum recuperationis et adjudicationis prad. 13 c. 


ExAOKafligned. 


T'im’nuiioo 

•llcd£->cl. 


A ttrtioruri 

* 

* C *77 ] 
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Jf PosTEA, fcilicet die Luna prox. poji tree Septimanas SanSli 
Jldtchaelis ijio eodem T'ermino coram domino rege apud IVeJlm. ven, 
prad. Donat. Obrian /t.r Johannem Hancock attorn, fuum, 
Etdic. quod inreeord. et proceff. prad.acetiam in adjudicatione execu-^ 
tion. judicii prad. manifeji. ejl errat, in hocy videlt. quod per recordum 
prad. apparet qu.d adjudicatio executionis in record, prad. in forma 
prad. reddit. reddii. fuit pro prafat. Aeel verfus eundem Donat. 
ubi per legem Hibernia prad. nulla adjuduatio execution, judicii illius 
reddi debuijft p- o prafat. Abel verfus eundem Donat, idea in eo ma~’ 
^rrat. Err AT. f.sT ETl AM in hisyquodperrecord.prad.tunc 
htc mijjum dimmut, exijlit in non certifeaudo duo brevia di£fi domini 
Carofi Secundi nuper Regis AngVtay 13 c. vie. diSti nupertegis com. 
vit. Dublin dii^e^.ad pra'nuniend. prad. Donat. Obrian etprad. 
Elizabei'IIAM uxor, ejus ad efend. coram ipfo nuper rege apud THE 
king’s COURTS Dublin prad. adojlend. eaufim q’lareprafat. Abel 
exccutionemvcrj'us eos de debito et dumnisprad. non h'lberet z acetiam ’ 
in non certifeando proceff. et jude. fuperinde quia in adjudicatione cve""' 
ecutionis juperinde adjudicatio ill. reddit. fuit propraf.it. Abel tiWfus 
prad. Donat, Elizabeth am uxoiem ejus; ubiperlgdm Hi¬ 
bernia nulla adjudicatio execution, judicti prad, reddi debuijjh pro 
prafat. hhV.l. veyfus ipfos DonATUM et ElizabethaM uxorem 
ejus: acetiam in non certificando caufam vel rationcm fuper recordum 
aliegut. quare brevia ptad. emanarmt v. yfusprafat. Donatum et 
Elizabeth AM. Et in his manifeji. eji erratum. Et pet. idem 
Donat, breve domini regis pradilclio .tfideii ronfiiiario dtSii dmini 
regii^ T Hom ae Nugent, arm. Capital fujiic. dieii domini regis ad 
placitu in cur. ipjius domini * regis coram ipfo rege in regno fuo Hi¬ 
bernia tenend. ajfign. dirigend, ad certificand* dieto dommo tegi nunc- 
plenius inde ventatem. Et ei concedituTy i 3 c. quod quidem breve dic- 
tus dominus rex mandavit prad’dedio et fideli confiliario fuo Thomje 
Nugent, armigeroy Cap tali fufliciario fuoy ad placita in cur. ip- 



Praddedioetfideli confiliarionqftroTHoiAxVlMGLiiiTyarm. Capital, 

Jujiu 
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yttjiie. mjiro adplacita in curia nejira coram nobis in regno neftro Hi- , 

btrrila tenend. affsgn,faluiem> VolenUs dccertis caujis ctrtierari do duo-S agah^'^;^ 

bus b>evtbus domini CaRoli Secundi nuper Kegis Anglia^ f 

cur.diSiinuper domini regis coram ipfo regevocat.THZViWG^s courts 

Dublin, nuper emanem. vic.di£li nuper regis com. civit. Dublin, di- 

reSi. adpraemuniend. Donat. Obrian et Elizabeth, uxor, ejus 

tunc nuper diSi. Elizabeth AM Grey decivttat. Dublin, vid.ad 

tjfend. coram ip/onuperregeapud’VHh king’s covktS Dublin.precd, 

ad ojiend. caufam quare A BEL Ra M modo mi!. ft.dtempore emanationis 

preed. hrevium deJcireJac. Abel Ram dt civit. Dublin, alderman, 

exrcutionem fuam ve^Jus cos quodam debito oRingent. librarum ncc non 

irium librarum undccim Jlid. et fex denar, pro danmis per ipfum Abel 

verfus ipfumlLLiXABZTUAht dum Jola fuit in eademeur. recujerat, 

quaquidem Elizabetha pojl recuperationem judicii prad. verfus 

ipfam ncc non ante inipeirationem preed. brevium deJlire fac. eepit in 

virumfuum prad. Donat. Obrian : quodcertier.to’, retern. prccejf, 

et adjudication, execution, fuperinde ac pro eo quod record, et procejf. 

judicii prad. fuper qua prad. brevia de feire fac. emanaver. virtute 

brevis nojiri de error, corrigend. cur. mjlra coram nobis apud Wejim, 

mijf.et habit, fuer. ac ibidem de record, jam rcfidcut. erroribus fuper-o 

ind^ajjign. minimi dijcujjis^ vobis mandamus quod prad. duo brevia diR, 

nuper regis de feire fac. vie. aidi. nuper civit. Dublin, diredl. una cum 

rctorn. procejf, et adjudicatione executionis fuperinde nobis indilate ubi- 

cunque, ^c. certtficeshoc breve no/irum nobisremittcn.TeJie Roberto 

Wright, mil. apud IVeJim. viii. die Navembris, anno regni tertio, 

Henly.’* 

Breve retom. procejf. ct adjud’cation, executionis fuperinde unde in- Tlw retora. 
^ffra fit mentio ferenijjimo dommo regi ubicunque^ lAc. humillirne mitto 
et certifico pi out interius mihi pracipitur fit. refpond. 

T. Nugent. 

feire facias unde in brevihuiffihedul. annexat. fit mcniio. * (] 178 3 

“ Carolus Secundus, Ddgratia Anglia^ Scotia^ Francia^ et fi'ft fefi 
l^kgrnia. Rex Fidei defenfor. tAc. vie. com. civit. Dublin falutem. 

Cum Abel Ram denvit. Dublin aldermannusnuper in cur. nojira revive ib 

ram nobis apud THE king’s couRTS/)^^• billam fincbrevi nofiro aeper judgment, uv 
Judicium ejufdem cur. rccuperavit verfus Elizabetham Grey de make both 
civit. Dublin vid. tarn quoddam debitum oRingent, librarum bona et *“****• 

Icgalis moneta Angl. quara tres libr. undccim foLd. et fex denar, con- 
fimilis moneta quam cidem Abel in eadem cur. nofira coram nobis 
adjudicat. fuer. pro damn'is fuis qua fujlin. tarn occcifione detention, 
debiti illius quam pro m fis et cujlagiis j'uisper ipfum circa fRam fuam 
in hoc parte appofit. unde conviSi.efi ficut nohi\ confiat derecordo", ex- 
ecutio tamenjudiciiprad. adhuc rejiatfaciend. aeprad. Elizabetha 
p^ judicium prad. redditum cepit in virumJuum quendam DonaT, 

Obrian prout exinfinuatione ipfius Abel aecepimus j unde 

nobisfupplicavit idem Abel jibi de remedio fuo congruo in hae parte 
adbiberiiet nos cidem Abel fieri volentes quod efi jufiutn^vobtspraci- 
pimusquedper probes et legates homines de balliva vc/ira feire fac. pra- 
fat.DQtsth.'r.ct2,\.\%KEE’tYi.iEquodfimtc9ramnoh'isapud’t^Ets.wG*% 
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COURTS dte Mercurii prox, poji quinqut SepUmanas Pafchte prastm 
futur. ad ojiend, ft quid pro ft habtant vel duere fctant quat e prad, 
Abel execiiUonem funm vtrfus eos de debito et damnts preed, habere 
mn aebet juxta vtm formam et efftSlum reeuperattonii preed.Ji Jibi. 
vidtrtt exptdtr ct ultertus adfaitur, et receptur. quod Cur- nifira co¬ 
ram nobis dt eoad*unc ct sbidcm conf. tn hac parte \ et habeat tbi nomina 
eoium ptr quosen ftte fac. et hot brtvt- Roberto Booth, 
mil. apud THE KlNG*s courts, fepttmodte Matty anno regnt nof- 
itt titctfmo prtmo- Cuppaidgl, Savage, et Rn es.’* 

Inft a nominat. Donat, ct Elizabeth a nthtl hahent aut eorum 
alter habet tn b ilifua nojlra per quod ets aut eorum alhrt fctte fac- 
poffumin m q-, funtrtq, eorum alUreJi invent- tn eadem Sir rtfpond- 
WiLLiELMUs Cooke et 1 homas Tennant, armiger, vte. 

“ Carolus Secundus, Deigruttu Anghee, Stoti/ry Franettpy et 
Htbetn rpy Re , Fda dtfenlor, vic.com. civtt. DublinJalutem- 
Cum Abel RamHc avit. Dublin alder mannu nuptr in curta nojlra 
coram nobis apud THF king’/ COURT s per bt Uim ft le bievt nojire 
ac per juduiu n ejujdrm cur. rccuptravtt verfus Elizabepham 
GRtY aecivitut. Dubltn vtd. t m quoddum debttum ofitngtut li- 
h arum bones ct k" dts monctes Aigl quam ti es Itbi as undtam foltd- 
et fix denar, confimilts monetes qut etdim Abfl tn tad mcuiia nojlra 
cor nnaUs adjudicat fu r.pro damnts fun quesju/ltnu t tamoccajione 
dite lUonts dtbtt tlltus quam pro mtfs et cujlagtts fut pet tpfum circa 
fi6lum fu-tm -n ha parte appfit. u de < ejiftcut mbis con/iat 

de roiordoy exe-utio iamtn judtcii piesd. adhuc rjiat faaend. ac 
pres 1. hi.i 7 .KiVTiiA pofl junutum ptad. reddiium ctptt in viru m 
Juum qutn am UBRiyiN, at mi ft/, prout ex inJinuatiorT^ 

tpfms Abel tacep mi s , unde » obn /uppittavit idttn Abfl fibi dc ) t- 
tntd, fuocong no ml a p irte adhilit i , tt tm • hm Abel f ri vohntes 
quoded ju ium.^ 'i^rbts ptesi pimu^fiiut n -as " obis free pen nus qt d 
per pt obos it t s,a'sf a'V LS t l t Itv ivefr c fc’r cf i pro; /DoNAr.^^ 
etlLLizAi 1 THA 7 od fmt t r 'im nob s apud i hf king’s cou^a 
d e Vet lisp/ X />'»/* (■ > ^mum Sc nfles 7 tnititis pi o\ trtj futu^j ad 
oftcnd.fiqi tdp oje habit nivt' d trefcia it quare p ad. i Bl Vexicu- 
tien m Juam vt fus eos de d otto et dot mis prad h^i er t mn dtl t juxta 
V m formctmft JJ ‘tumreiuptr itioms p ad. fifi^t vid-i it exptdin ^ et 
ult ) t usfh^u r it tLi!.' lut. quodCur an Ji a coram i obis de eo adtunc et 
sb d m conf tn hat perU'yeth ih utis ibi mmina eorum per quos etsfcire 
fa lai (t hoc Irrve 7 *ft Roberto Booth, miK apud the king’s 
COURTS, utitjmopnmo dte b/ati, anno regnt nojirt tncifimo pttmo, 

CuppAiUGF, Savage, r/R ives.” 

Jnfra nammat. Donat, et Eliza» e fha ; uM hahntaut eorum 
olte “ habet tn balnur uoj'rapir quodeis aut to urn alter tj re Jactas 
poffimvs y neque jant ne tor um alter Ji mvint m eadmu Stcrifpond- 
^itLiiLMUs CouKC e/ Thomas Xennani, armigtr. vtc, 

Jtccord, adjudicattoH. exccuUohis juprr prad. breve de J tre facias^ 

pLAcn a eeram aomino rege apud the king’s courts de Tlr- 
minc $anPta Tf initatis anno t egm detmm uojitt Carolt Suuudt, Dei 
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gratia jfaglioF, Scotia, Francia, et Hibcrma, Regis, Fidet de^' 
fenforis, CS'c. tricejhho primo, TCeJie Roberto Booth, Milite. 

Savage,// Rives. 

Dominus Rex mandavit vie. com. civit. Dublin breve fuum ctau~ 
fum in beec verba. “ Carolus Secundus, Dei gratia Anglia, 

Scotia, Francia, et Hibernia, Rex, Fidei defeiAor. tAc, vie. com. 
xivit.Dublinfalutem. Cum Abel Ram decivit, Dublin aldermannus 
rtuper in curia no/ira coram nobis apud the king’s coVKTsperbillam 
fine brevi nojiro ac per judicium ejufdem cur. recuperavit verfut 
JElizabetham Grey de iivit. Dublin vid. tarn * quoddam debitum * £ i3o ^ 
eSiin^tntarum librarum bona et legalis moneta Angl. quam tree libr. 
undecim /olid, et fex denar, conjimilis mo net. qui eidem Abel /ti eadetn 
curia nojtra coram nobis adjudicat. fuer. pro damnis fuis qua fuftin. 
tarn occajione detentionis debiti illius quam pro mijis et cuftagiis fuis per 
ipjitm circa feSlam fuam in ea parte appofit, unde convidt, eft Jitut nobis 
conftat de recordo j executio tamen judiciiprad. udhuc reftat faciend. ac 
frad. £lizABETHA poftjuduiumprad. redditumcepitin virumfuum 
quendtm Donat. CJqrian, armiger. prout ex infinuatione ipjius 
Ab£L accepimus ; unde nobis fuppltcavit idem Abel Ji'oi de remedio fu9 
congruo in hac parte adhiberi ; et nos eidem Abel fieri volentes quod 
ejl juflum, n/obi: pracipimus quod per probos et legates homines de balliva 
vefira feire fac. prafut. DoNAT. et ELlZABETHiE quodfint coram 
nobis apud the king’s courts dieMcrcu jiprox.pofl quinque Sep’- 
■ timanas Pafha prox.futur. ad ojlend. fi quid pro fe habeant vel dicere 
feiant quftre prad. Abe L execuUoncm fuam ‘verfus eos ds debito et dam- 
nis prad. kabere non debet juxta vim for mam et effeSlum recupera- 
..Jjjtnisprad.fifibividerit expediri', et ulterlus faSlur. et reeeptur.quod 
Cur. nojira car am nobis de eo adiunc et ibidem conf. in hac parte ; et 
habcatis ibi nomina eoruni p>r quos eis feire fee, et hoc breve. Tejle 
Roberto Booth, mil. apud the king’s courts, feptimo die 
JAaii, anno regni nojiri tricefimo primo.** 




'Ad quern diem coram domino rege apud THE king’s courts •uen. 
pr^d^ Abel in propria perfona fua et vie. Willielmus 

Cooke et Thomas Tennant, armiger. retorn, quod prad. Do¬ 
nat. et Elizabeth A nihil halent in balhvt fua per quod eis feire 
fac. potuijfent nee fuer. invent, in eadem j et prad. Donat, et Kli- 
Z'ABETHA non ven. Ideaficut alias pracept. fuit cifdem vie. quod per 
probos, tAc. feire facias prafat. Donat, et RLizABETMiE quod fint 
coram domino rege apud the king’s courts d:e Venerisprox. poft 
Craftin. Sandta Fririitatis ad of end. in fo' ma prad, fi, lAc. et 
ulterius, ^c. Idem dies dot. eft pt afat. A bel ibidem, (Ac. 

Ad quern diem coram domino rege apud the kino’s courts ven, 
prafat. Abel^/ rFAUSxiNUM Cufpaidce, attornatumfuum \ et 
prafat. vie. ut prius rcern. quod prad. Donat, et Klizabetha 
nihil habent in balliva fua per quod eis feirefac. potuijfent nec funt in¬ 
vent, in eadem, et prad. Donat, et Elizabeth a non vener.fd de- 
fqlt.fec. Ideoconf. eft quod prad. ATSt.t,habcat cxecuthnewfuam verfus 
prafat. Donat, et Elizabeth am de dtbito et damnis prad. juxta 
vimformam et effeStum recuptrationis prad, (Ac, 
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Hilary Term, 3. Jac. jt. In B..R. 

Ahas breve de fcire fatias inter Abei. Ram qver, et Donai^* 
Obriak et Elizabetham, uxor, ejust defend, " 

Caroeus Secundus, Dei gratia Anglia^ Sceti^^Franeiee, et 
Hibernia-, Rex^ Fideidefenfor. €sfc. vie. com. civitatisDublin falutem. 


Sev§ facias a- Cum A BEL Ram de civttaU Dublin aldet'mannus nuper in curia 
“P" nofra coram nobis apud the king’s courts per billam fuam fine 
tipon the'^ite bfevi nojlro ac per judicium ejufdem Curia recuperavitverjus Don a- 
faeias ag^iiirt TUM Obrian, armigerum, ^/Elizabetham Obrian, alias 
' them to make Grey, uxorem ejus,, tarn quoddam debitum oSlingent. librarum fier^ 
thembothahke. Ung, quam tres libras unaccim folid. et fex denar, confimilis moneta 
qua eidem Abel in eadem curia noftra coram nobis adjudicat.fuer, 
pro damnis qua fuflin. tarn occafione detentionis debiti illius quam pro 
mifis et cufiagiis Juts per ipfum circafeSlam fuam in hac parte appofit. 
unde conviEt.funtficut nobis confiat de recordo ; executio tamen judicii 
prad. adhuc refiatfaciend. praut ex infinuatione ipfius Abel acce^ 
pimus ; unde nobisJupplicavit idem Abel fibi de remedio fuo congruo 
in hac parte adhiberi j et ms volentes eidem Abel fieri quod ejijuflum^ 
vobis pracipimus quod per probos et legates homines de balliva vefira 
fcirefac.prdfat, DoNAT.OBRiANe/ELiZABETH^,«afor. 
fint coram nobis apud THE king’s courts die Sabbati prox. ^ojl 
quinden. SanUi lifartiniprox.futur. ad ofiend. fi quid profe habeant 
vel dicere feiant quare prad. Abel executionem fuam verfus eos de 
debito et damnis prad. habere non debet juxta vimfsrmam et effe£ium 
^ recuperationis prad. fifibs viderit expediri j et ulterius fa£lur. et re^ 

ceptur. quod Curia nofira coram nobis de eo adtunc et ibidem confidera- 
verit in hac parte ; et habeatis ibi tunc nomina eorum per quos eis 
fcire facias, et hoc breve, T'efie Roberto Booth, mil. apud the 
king’s COURTS, die Ifovenibris, anno regni nofiri tricefinU 


fecundo. 


CuppAiDGE, Savage, Rives. 


MV 


Return. Infra nominat. Donat, et Elizabetha nihil habent aui 

eorum alter habet in balliva nofira per quod eis out eorum alterifcire 
fac. pofiimus-, neq\ funt nec eorum alter eji invent, in eadem. Sic 
pond, Johannes Coyne et Samuel Walton, armig, vic^ 

^iat feirt fa.. Carolus Secunbus, Del gratia Anglia-, Scotia-, Francfa-, et 
Hibernia, Rex, pidei defenfor. lAc. vie. com. civitatis Dublin 
falutem. Cum Abel Ram de civitate Dublin aldermannusnuper in 
curia nofira coram nobis apud the king’s courts per billamfine 
brevi nofito et per judicium ejufdem Curia recuperavit verfus Do- 
natum Obrian, armigerum, ^/Elizabetham Obrian, 
Grey, uxorem ejus, tarn quoddam debitum oHingent. libr.Jlerling, 
quam tres libras undecim folid. et fex denar, confimilis moneta qua 
eidem Abel in eadem curia nofira coram nobis adjudicat, fuer. pra 
damnis fuis qua fujiin. tarn occafione detentionis debiti illius quampr 'q 
f'82 1 * et cufiagiis fuis per ipfum circafeSlam fuam in hac parte ap-. 
*“ * pofit. unde convict, funt ficut nobis confiat de recordo } exeeutio tamen 

judicii prad. adhue^ refiat faciend. preut ex infinuatione ipfius Abj^ 
accepimus', unde nobis fupplicatdt idem fibi de remedio fuo con- 

grue in hac parte adhiberi', et ms volentes eidem fieri quodefi 

jufium,vobis pracipimus ficut aliasvobispraceperimus quod per pror 

he 
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Sos et legaUs homines de ialliva vejtra fcire fac. prafaU DokaTi 
Obrian et Elizabethje, uxor, ejusy quodfint coram nobis apud 
THE king’s COURTS die Mercurii prox.pofi Oflah. Saneii Hillarii 
prox. futur. ad ojiend. Ji quid pro fe haheant vel dicere fciant quart 
pr^d. Abel executionemJuam verfus eos de dehito et damnis prad. 
habere non debet juxta vtm formam et effeSlum recuperationis prad. 
Ji ftbi viderit expediri ; et ulterius faSiur. et receptur. quod Curia 
nojira coram nobis de eo adtunc et ibidem conf. in hac parte ; et 
habeas ibi tunc nomina eorum per quos eis fcire fee. et hoc breve. 
*rejie Roberto Booth, ndl. apud the king’s courts, vicejimo 
§£tavo die Novembrisy anno regni nojiri tricejimo fecundo. 

CuppAiDGE, Savage, et Rives. 

Infra nominal. Donat, et Eli zabethar/^iV habent aut eorum 
alter habet in balliva nojira per quod eis aut eorum alteri fcire fac. 
poffumusy neq^unt nec eorum alter eji invent, in eadem. Sic refpond. 
Johannes Coyne et Samuel Walton, armiger. vie. 

Record, adjudication, execution, fuper preed. breve de fcire facias 
ult, mentionat. 

♦Placita coram domino rege apud this, kino’s courts 
mino Pafehee anno regni Domini Carolt Secundi, Dei gratia An- 
gliety Scatim, Francia^ et Hibernia^ Regis, Fidei defenforis, l^c. 
iriceftmo tertio. Teji. Willielmo Davis, mil. 

Savage, et Rives. 

Dominus Rex mandavit vie. com. civitat. Dublin breve fuum 
elaufum in hetc verba. ^^Jf. Carolus Secundus, Dei gratia Anglia, 
jScotia, Francia, et Hibernia, Rex, Fidei defenfor. ISc. vie. com. 
civitat.Dublin falutem. Cum Abel Ram de civttate Dublinalder- 
mannusnuper in curia n^r a coram nobis apud the king’s courts 
per billam fine brevi mfiro ac per judicium ejufdem Curia recupera- 
vit verfus Donatum Obrian, armigerum, et Elizabetham 
Obrian, alias G key, uxorem eju$,tam quoddamdebitumotiingent, 
lilaarumfierling. quam tres libr. undecimfolid. etfex denar, confimilis 
mheeta qui eidem Abel in eadem curia nojira coram nobis adjudicat. 
fucr. pro damnis juts qua Jufiin, tarn occafione detentioms debiti illius 
quampro mifis et cujiagiis fuis per ipfum circa feSiam fuam in hac parte 
appofit. unde convict, funt ficut nobis confiatde recordo\ executio ta- 
men * judicii prad. adhuc re fiatfaciend. prout ex injinuatione ipfius 
Abel accepimus\ unde nobisfupplicavit idem A EKiffibi de rented, fua 
congruo in hac parte adhiberi ; etnos volentes eidem Abel fieri quod 
efl jujlum, vobtspracipitnus quod per probos et legales homines balliva 
ve/ira fcire fac. prof at. Donat. Obrian flELlZABETHiE2«x0ri 
ejus quod fint coram nobis apud THE king’s courts die Sabbati 
prex.pofi ^uinden. Sancti Martini prox.futur. ad ofiend. ft quid pro 
fe habeant vel dicere fciant quare prad. Abel executionem fuam 
verfus eos de debito et damnis pried, habere non debet juxta formam* 
et effeetum recuperationis prad. ft fibi viderit expediri j et ulterius 
factur. et receptur. quod Curia nofir a eoram nobis adtunc et ibidem de 
* eo conf. in hac parte j et habeatis ibi tunc nomina eorum per quos 


OsssAar 



RetorE. i 


The PLAct-* 
TA. 


The entry of 
the Ji$n fmttm 


* C 183 1 
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jliBftiAit gis fcir* fee. et hoc breve. Tejie Roberto Booth, mil. apnid 
THE king’s courts, die Novembris, anno regni nojlri tri^ 
eeftmo fecundo. 

M quern diem eoram domino rege apud THE Kin o’s COURTS ven, 
freed, Abel in propria perfona fua et vie. videlicet Johannes 
Coyne et Samuel Walton, armigeri, retorn, quod freed. Do¬ 
nat. Obrian et Eliza BETH A, uxor ejus^ nihil habuer. inballivet 
fua per quod eis feire fac. potuijfent-^ ncq\ ftier. invent, in eadem\ et 
freed. T)oii AT. et Elizabeth A non ven. Idea fcut alias prescepU 
ASai fetre fa. fuit eijdem vie. quod per probos ^c. feire fac. preefat. Don AT. et 
9Miawarded. ELIZABETHS quod ejfent coram domino rege apud the king’s 
COURTS die Mercuriiprox. foji Ociab. Sancti Hilarii ad fiend, in 
forma preed. Ji, i^c. et ulterius^l^c. Idem dies datus eji preefaU 
Abel ibidem^ ^c. 

Ad quern diem coram di^o domino rege apud the king’s courts 
ven.prad. Kbe\. perprad. FaustinumCuppaige, attornatum 
fuum\ et prafat. vie. ut prius retorn, quod prad. Donat, et Eli¬ 
zabeth A nihil habuer. in balliva fua per quod eis feire fac. po- 
tui£'ent.i neq. fuer. invent, in eade?n. kipreed. Abel obtulit fe quanto 
The defendante die placiti verfus frafat. DonaTUM et Elizabetham. Et 
A^be°mone^ DoNAT. et ElIZABETHA per HenRICUM Da- 
duc *n%'n**ihc ottornatumfuumyvenfet dicunt quod free fat. ^be\. execu- 

jttdgment was tionem verfus eos de debito et damnis prad. habere non debet^ quia 
levied upon z die. quodprad. PkEEl. infra unum annum pfi recuperatioHLmprad. 
fUrifatiat. profecut. fuit breve domini modo regis adtunc vie. com. civitatis 
Dublin. dire£l. defieri fac. de bonis et catallis prof at. Donati et 
ELizABETHiE debit, et damn. frad. et quod ill. haberent hie in 
curia die Mercurii prox. pq/i ^utnden, Pafehaprox. pojl recupera- 
tionem debits et damn. prad. adreddend, prafat, Abel Ram pro 
debito et damnis prad .} et dicunt quod iidem vie. virtute ejujdem 
brevis apud civitatem Dublin, in farochia Sanfli Michaelis Ar- 
changeli in warda San£ii Michaelis in com. ejufdem civitatis fecer. 
et levaver. debitum et damna prad. de bonis et catallis ipf^m 
• r 184 3 I^ONAT. et ELiZABETHiE ; cthoc parati funt * verificare funde 
petunt judicium ft pradiiius Abel executionem fuam de debito et 
damnis pradi£i. verfus eos iterum babei'e debeat, ^c, 

BtUSa vtrijua- Pojlea, fcilicet die Sabbati prox. poJl Crajiin. Afeentionis Domini 

tMu 

eodem Termino coram diflo domino rege afud the king’s 
COURTS ven. partes prad.per attornatos fuos prad. Et fuper hoc 
: iidem Donatus et Elizabetha per attornatum fuum prad. 

' reliff. per eos prior, verification, per ipfos in forma prad. fuperius 

’ placitat. dicunt quod ipjt non pojjunt dedicere quin prad. Abel ex-~ 

eeutioncm fuam verfus eos de debito et damnis mtfis et cujiagiis pritd. 

, virtute recuperation^prad. habere debeat. Ideoconsioeratum 
EST quod prad. Abel habeat executionem fuam verfus prafaU 
Donatum et Elizabetham de debito mtfis et cufiagiis prod, 
juxta vim formam et ejfe£lum recuperationis prad. &c. Super 
QUO prad. Donat, ut prius die. quod in record, et proceff. prad. 
tteemnin udjudicaiionc recuperation, prad. manifefieeji erratum aU 

Itgando 
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itgando trrores pr^ed. per ipfum fuperius allegat, ac petit qued 
dictum prad, ob errores ilU et aU in record, et preceffl prad. exijten. 
revoceiur adnulletur et penitus pro nullo habeatur^ ac quad idem 
Donat, ad omnia qme ipfe occajione judiciiprad. amijit rejlituaiur 
quodq, prad. Ab£L ad errores prad. rejungeret, 

Et fuperinde prad. Abel dicit quod nec in record, et procejf. 
prad, nec in redditione judicii prad. nec in adjudicatione executionis 
fuper judic, illud in ullo ejl erratum j et pet, Jimiliter quod Curia 
di£ii domini regis nunc hie procedat tarn ad examinationem tarn re¬ 
cord. et proce^. prad. quam materias prad. fuperius pro errore af- 
fignat. et quod judic. prad. in omnibus affirmetur. Sed quia Curia 
di£ti domini regis nunc hiede judicio fuo de et fuper praonijfis reddend, 
nondum advifatur., dies inde dat. eji partibus prad. coram domino 
rege ufque in OSlah. San£ii Millarii ubicunqucy ^c. de judicio fuo 
de et J'uper pramijjis audtend. eo quod Curia di^i domini regis nunc 
hie inde nonduniy ^c. Ad quern diem coram domino rege apud 
JVeJlm, vcn. partes prad. per attornatos fuos prad, Sed quia Curia 
di£t. domini regis nunc hie de judicio de et fuper pramijjjs reddend, non¬ 
dum advifatur, dies inde dat. eJi partibus prad, coram domino rego 
vfque d die Pafeha in quindeehn dies uhicunquey fAc. de judicio fuo 
inde dudiend. eo quod Curia diiiti domini nunc hie inde mndumy (Ac. 
Ad quern diem coram domino rege apud JVeJim, men. partes prad, 
per attornatos fuos prad. Sed quia Curia diSii domini regis nung 
hie de judicio fuo dc et fuper pramijjis reddend. nondum advifatury 
dies inde dat. efi partibus prad. coram domino rege ufque in Crajiino 
Santla T^initatis uhicunq. ^c, de judicio fuo inde audiend. eo quod 
' Curia dilii domini regis nunc hie inde mnaumy ^c. Ad quern diem 
cor am domino rege apud * IVeJlm. ven, partes prad. per attornatos 
fuos prad. Sed quia Curia dicti domini regis nunc hie de judicio fuo 
de et fuper pramijjis reddend. nondum advifatur, dies inde dat. eji 
partibus prad. coram domino rege ufque a die SanSii Michaelis in 
tres Septimanas uhicur.quey ^c. de judicio fuo inde audiend. eo quod 
C^gria diffi domini regis nunc hie inde nondum, (Ac, Ad quern diem 
coram domino rege apud Wejlm. ven. partes prad. per attorn, fuot 
prad. Sed quia Curia dicii domini regis nunc hie de judicio fuo deet 
fuper pramijf. reddend, nondum advifatur, dies inde dat. eji partibus 
prad. coram domino rege ufq. in U£tab, San£li Hillarii uhicunq, 
bAc.de judicio fuo inde audiend. eo quod Curia diSii domini regis nunc 
hie inde nondum, bAc. Postea, fcilicet d die Pafeha in quindecim 
dies extunc prox.fequen, ufque quern diem record, et procejj. pradiSf, 
antea remanen. fine die virtuie cujufdam ati. parliamenti confect. 
apudWeJim. declmotertio die Februarii anno regni domini 'Wiv- 
-ajELMi et domlna Marine nunc regis et regina Anglia, bAe. 
primo revivificat. continuat. et adjournat. fuit coram ditlo domino 
rege et diSla domlna regina Willielmo et Maria apud JVeJlm. 
ven. partes prad. per attornatos Juos prad. Sed quia Curia di£f. 
domini regis et domina regina nunc hie de judicio fuo de et fuper 
pramijf reddend. nondum advij'atur, dies inde dat. ef partibus 
prad. coram domino rege et domina regina ufq. d die Pafeha in tres 
^eptimanas uhicunq. ^e. de judicio fuo inde audiend. eo quod Curia 

di£l. 
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JlANt, 


domint regis et domina reglna nunc hie inde nondum^ ^ 
quern difm coram domino rege et domina regina apud 1 VeJim» vener, 
partes freed, per attornatos fuos freed, fuper quo vijis, Et per Cur, 
diSii domini regis et dominat reginee nunc hie flenius intellect, otn^ 
nibus et Jingulis fretmiff, diligenterque examinat, et inffeif, tarn 
record, et procejf. freed, ac judic, et adjudication, executionis fuper 
eifdem reddit, quamprad, caufas et materias per freed. Donatum 
Obrian fuperius pro error, ajfign. videtur Curia demini regis et 
doffiinee reginee nunc hie-, quod nec in record, et proceJJ. pradiSt. nec 
in redditione judicii preedit, et adjudicatione executionis fuperinde 
in ullo cjl erraU ac quod record, ill, in nullo vitiofum aut defeSiivum 
exijiit, Ideo CONSIDERATUM Est quod judicium freed, et adju- 
dication, executionis fuperinde in omnibus ajfirmetur ac in omni fuo 
robore Jlet et effediu di£t. caufts et T/iateriis fuperius pro error affign, 
in aliquo non objlante, Et ultcrius per Cur. domini regis et domina 
regina nunc hie conf. efl qiiodpradiil. Abel Ram recuperet verfus 
prafatum Donatum Obrian o 6 lodecim libras eidem Abel per 
Curiam domini regis et domina regina nunc hie fecundum formam 
Jiatuti in hujufineidi cafuedit. etprovif. adjudicat. fro mifis cujlagiis 
^ 186 J damn, fuis qua fujiin. occajione * dilationis executionis judicii 
fradiSt. pratextu profecutionis pradiSl. brevis de errore \ et quod 
pradiClus Abel habeat inde execuiionetMi ^c. 


umnavd. 


Calc 114. 


Obrian agalnji Ram. 
Michaelmas Term, 3. Jac. 2. Roll 192. 


H ji^gmentbe TERROR to reverfe a judgment, given in Irelandy upon a fclre 

brought agaiiiit the plaintiff in the errors; fetting forth, 
m her ‘’fahk- ^bat debt was brought upon a bond againft Elizabeth Grey^ and a 
enient cev« r«re, judgment thereupon obtained for eight hundred pounds dum folay 
pUimiffob- that thefaid Elizabeth intermarried with Mr, Obrian % 

;M!as jndRtnent ^ facias was brought upon that judgment againft hufband 
the wife, to (hew caufe why the plaintiff fhould not have exeAi- 
'kHmd and wife, tion ; that upon this feire facias there were two nihils returned, 
efwr a year and tiiereupon judgment was had againft hufband and wife j that it 
refted for a year and a day, and then the wife died, and the plaintiff 
^ihiTHr“*iMij brought a new feire facias againft the hufband alone, to fhew 
a new caufe why he fhould not have execution upon the firft judgment. 
^ faciasquatt The defendant pleaded, that there was another feire facias brought 
— 'suam won againft him and his wife for the fame caufe, &cc.} and, uponaae> 
tnurrer to this plea, judgment was given in Ireland againft him. 


Inft the lini- 
alonc j for 

cannot plead the former judgment on the firft /nre fseias in bar,~>S. C. Comb. 

'^JQ. Cartfi. -30. S. C. Holt, 97. Co. Lit. 351. 1. Mod. 179. 1. Sid. 837. Skin. 68a. 
' SaUt. <ii6. Luiw. 671. a. Ld. Ray. 1050. t. Vern. 396. 2. Vern. iiS. 349. 

^.04.63. I A* zas-318. 502. S.Mod.aco. 9.Mod.i69. 10. Mod. 161. 246. la.Mod. 

6.383, Gilb. E. R. 7a. 145. Fitzg. 149. 205. Comyns, 31. 725. Cafes T. T. ifcg. 171, 
S2.9. 576, s. Stra. 726. 1094. 1272. z. Com. Dig. 577. i. Bl, Com. 443. 
Abr. 289. 292, 293. I. Cb. Caf. 295. »• Bac. Abr. 361. a, Ld. Raym. 1050, 
Dovfl. 637. 




Th^ 



tlilary Tenn, 3. Jac. 4. In B. R. 

^he queftion now was, Whether this feire facias will lie againft 
the hufband alone, after the death of his wife ? 

Mr. Finch and Mr. Pollexfen argued that the hufband 
Was not chargeable. It was admitted on all fides, that if a feme 
foie be indebted and marry, an a<5Iion will lie againfl: the hufband 
and wife, for he is liable to the payment of her debts. It was 
• agreed alfo, that if a judgment be had againft a feme fole^ and 
fhe marry, and afterwards die, the hufband is not chargeable, 
becaufe her debts before coverture fhall not charge him, unlefs re¬ 
covered in her life-time. In like manner no debts which are due 
to her dum fola^ fhall go to the hufband by virtue of the inter¬ 
marriage, if fhe die before thofe are recovered; but her adminiftra- 
tor will be entitled to them, which may be the hufband, but then 
he has a right only as adminiffrator j and the reafon is, becaufe 
fuch debts, before they are recovered, are only chofes in ahion (a). 

And from hence the counfel inferred, that the judgment in this cafe 
againfl the wife dum fola did not charge the hufband. 

* Then the queftion will be, if the hufband is not chargeable 
bj^he original judgment. Whether the judgment on the feire facias 
has not made an alteration, and charged him after the deatli of his 
wife ? And as to that it was faid, that this judgment upon the feire 
facias made no new charge, for it is only quod ha beat executionemy 
and carries the firlt judgment no farther than it was before, for 
it is introduced by the Jcire facias. At the common lawnoexe- 76** 

cution could be had upon a judgment after a year and a day; and 
there was then no remedy but to bring an a<Stion of debt upon that ' 

judgment. This inconvenience was remedied by the flatute of Mod. 7|, 
IVeJiminfter the Second (b)y which gives a feire facias upon the 
jud^ent, toihew caufe why execution fhould not be had; which 
can be no more than a liberty to take execution upon the original iL Mod* aji* 
judgment, which cannot charge the hufband in this cafe, becaufe 377. 437* 499«. 
It is only a confequence of that judgment, and creates no new 
chaise, for a releafe of all aftions will difeharge this award of exe¬ 
cution. But the reafons why the origii:.!! judgment fball not be 
carried farther by the judgment in the feire facias are as follow. 

First, By confidering the nature of a feire faciasy which lay 3 ° 9 *. 

not at the common law, but is given by the flatute in all perfonal 'Wmss 

adlions; the words whereof are thefe, “ obfervandum eji de ceetero * 

“ qmd ea quae inveniuntur irrotulat, £ffr. {c),** Upon which 
words it is evident, that the execution of the Hrft judgment on 
record is all that is given by this a£i; after the year and day, and 
it tak es off that bar which was incurred by the lapfe of time, and 
"gives a fpeedy execution of the judgment recorded. 

Secondly, The proceedings upon a feire facias fhew the 
fame thing, for the writ recites the firft judgment, and then de- 

« («) s. Rollf Abr. 351, a.N. Com. if) 13. Edw. t. A. t. c. 45. 

43|. Jnft. 469. i.Sid. 3sr. 
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mands the defendant to {hew caufe why die plaintiff fhould not 
have execution thereon juxta vim formam et effe^um recuptrathnh 
proud* but prays no new thing. 

Thirdly, A fcire facias not zxi original hvdiz judicialwrity 
which depends purely upon the firft judgment, and a writ of error 
fufpends the execution of both, fo likewife, if theoriginal Ju^> 
ment bereverfed, even a judgment obtained upon a fcire facias^^ 
will be reverfed in like mamier {a). 

Fourthly, The law does not charge a man without an ap¬ 
pearance ; but here is none: and the ftatute can never operate upon 
I this cafe, becauleit extends only to fuch judgments upon which 
' there has been a recovery; and here is nothing • recovered upon 
this Jcire facias^ for it is only to have execution upon the nrft 
judgment. If the law fhould be other wife, this abfurdity would 
follow, viz,, there ivould be a recovery without a record; for the 
purport of the fcire facias is only to have execution according to 
the form and effect of the record and the very record itfelf doth 
not charge the huiband. Beiides, the hrft judgment did charge 
the lands of the wife, which are ftill liable to iatisfy the debt; why 
therefore muft the lands of the hufband be charged ? Cannot the 
,adminiflrator of the wife bring a writ of error to reverfe this judg¬ 
ment ? And if it fhould be reverfed. Shall the hufband pay the debt^ 
and the adminiftrator of the wife be reltored i The objedlionB 
made by the counfel on the other lide againft this opinion were. 
That if an a£lion of debt will lie upon a judgment in a fcire 
facias^ the original judgment is by this means carried farther, for 
without a new recovery debt will not liej and to prove this there 
is an authorityin Fitxherbert (A), where a prior had judgment for 
an annuity, and brought a fcire facias upon that judgment againll; 
the fuccelTor of the parfon who was to pay it, and obtained a 
judgment upon that fcire facias to recover the arrearages, and 
aftervtrards brought an a£tion of debt upon the laft Judgment, and 
the Book lays, “ fuit maintien”. There is another cafe in 
Leonard {c)f where it is held, that an auStion of debt will lie upon 
a judgment in a fcire facias upon a recognizance. Which ob- 
jcdlions may receive this anfwer. First. As to the cafe in Fitz- 
herhert, it is admitted to be law, but it is not an authority to be 
obje£led to this purpofe, becaufe the firft judgment for the an¬ 
nuity charges the fuccclTor j but the original judgment in this cafe 
doth not charge the huiband; fo the cafes are not parallel. The 
like anfwer may be given to the cafe in Leonard, for a recognizance 
is a judgment in itf^f [d), and debt will lie upon it without a fcire 
facias upon that ju(%ment. . 

But on the other fide it was argued, that the award of execu« 
tion is abfolute ^gaitill huiband and wife; for it is a recovery againft 
'both \ whereas before it was only the debt of .:he wife, but now it 

(e) t. Roll. Abr. 777. pi, 6.} and (jt) z. Leon, 14. 4* Leon. sSS. 
Dr. Drorie'a Cafe, 8. Co. T43. 15. Ht*. 7. pi. 16. 

Fitz. Nat. Brev. >23. (dy See a. Com. Dig* 6|4*fo. edit. 

m 
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Is joint againft the one as well as the other (a)^ * The judg¬ 

ment upon the fcire facias is a diftjndl action. It cannot be de¬ 
nied, but that if a woman be indebted and marry, the hufband is 
chargeable during the coverture, which fhews that by the marriage 
he is become the principal creditor (h)k. As to the fcire facias^ 
it is true, that at the common law, if a man recoveredin debt, and 
^ did not fue forth execution within a year and a day, he muft then 
bring a new original, and the judgment thereon had been a new 
recovery (c); but now fcire facias is given by the ftatutc in- 
ftead of an original {d)^ and therefore a judgment thereon fliall 
alfo be a new judgment; for though it is a judicial v/rit yet it is in 
the haturc of an adlion, bccaufe the defendant may plead any mat*' 
ter in bar of the execution upon the firft judgment; .and it is for 
this reafon that a relrafe of all adlions is a good bar to it {e). Bc- 
fides, an a6tion of debt will lie upon a judgment on a ycire fa¬ 
cias [f) } which fliews that it is an adtion diflinct from the original, 
and upon fuch a judgment the defendant ma. be committed to pri-, 
fon feveraJ years afterwards without anew fire facias, Thehuf- 
^band may have execution of a judgment recovered by him and his 
wife^aftcr the death of his w'ife, without a fire facias (^); for the 
judgment makes it a proper debt due to him, and he alone may 
bring an adtion of debt upon that judgment (/;) ; and it feems 
to be very unrealunable that he fliould have the benefit of fuch a 
judgment, and yet not be charged after the de'ath of his wife when 
there has been a recovery againlt both in her life-time. This is 
like the cafe 'whcxe udeuajia'vit i''. returned ageinli huPr.ind and wife 
as executrix, and a judgment tnereon, iiJ:od ^r.^rras hciieat execu- 
tianem de bonis proprils,, yet if the wife die, tiie hufband fliall be 
charged, for the debt is ultercJ ('). It it fhuui-i be otherwife this i 
inconvenience would fullov., tiiai if the w ifj tliould die the Jiulband * 
will polFefs himfelf of her cilatc, and dv fraud the creditors; fo that 
he takes her, but not cum o;.- rc : but the*javv is (^rheruilb; for if 
a feme,, being lefiee f^r years niiin v, and the rent be behind, 
and Ihe die, tlic huiband /ImII be charged with the rent arrear, be- 
c.iufe he is entitled to tiie pndlt-* of the land by his marriage (/•), 


To which it was anfvcered, tb.it if a man fliould marry an ex- 
ecutiix, and then he and his wife be lued, and judgment obtained 


fa) C^rtb. 30. S.)]k, ii6, Skin. 
6S1. 4. Bac. Abi. 4^0. 

(A) See tlw Vi.ar iiook 49. Edw, 3. 
pt. 35. b. and Bro. Abi. tita, ** B iruii 
** and Fenne,” pi. *7. 

ff) Year Bock 1. Hen. 5. pi, 5. a. 

t ,. EJw. 3. pi. z. h.—See aitu 2. Salk. 

Ray. 669, wheiu liii. v, 
Chitf yu/iice, is of opinion, that a /.;>■« 
fiieias did lie at cojcnmoii law, upon a 
judgment In a perfonal adion, 

(d) Co. Lit. 290. b. 1. Sid. 351. 
3, Co. 12, 4. Mud. 248. 

(t) 2. Inft. 469, 470. See Ld. Rky* 
%oS, Salk. 600, 


( /') Ratal's Entiies, 193. 4. Leon. 

1S6. Uyo, 214. b. 

(£) I. Mod. 179, 

[h] Si'e the cafe ot Ci.ihricJ Miles,i,Mod, 
i;o. and Eyres v. Cowaid, i. Sid. 337, 
uctotJ. But fee the cafe of I’crioyei v. 
Biac-', td, Ray. *44.; Wonley v. 
itayner, Dougl. 637. 

(i) Moor, 299. Cto. £liz. 216. 
CiD. Car. 603. 

(Aj I’iu. Nat. Brev, izi. 1. RolJ, 
Abr. 3^1. Year Book. 10. Heut 6. 

pi. II. 
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OsRTAtt awainft them to recover de bonis tejlatoris-^ and thereupon a fieri 
aga\nfi ]|g awarded to levy the debt and damages, and the fherifP returns 

^ aevaftavitt and then the wife dies, the hufband is not chargeable, 
_ becaufe the judgment is not properly againft him, for he is joined 

^ L 190 J only for conformity ; but if, * upon the return of the devajiavitf 
there had been an award of execution de bonis propriis^ that would 
have been a new judgment, and the old one de bonis tejlatoris had 
been difeharged, and then the hufband muil; be charged for the new * 
wrong. 

j. Roll. Abr. Adiournatur. 

Afterwards, in 1. JVill. iff Mary^ the judgment was affirmed. 


Cafe 115. 

A declaration 
/Isting a pro> 
mife to pay 
fuaHtMm ratiana- 
miter tfaieretit, 
inftead cf va/«- 
banl, is good 
after verdiA. 


Bowyer a^ainjl Lenthal. 

TNDEniTATUS ASSUMPSIT'jwith counts of quantum meruit 
-*■ and injimul computdjjet. 'I'he plainti ff had a j udgment by default 
in the court of common pleas, and a writ of enquiry was brought, 
and entire damages given} and now the defendant brought a writ 
of error. 

It was argued, that if any of thepromifes be ill, judgment fliall 
be reverfed. 


^oor, 702. 

t. Roil. Abr. 

30- 

Woy, S3. 

C o. Eliz. 149. 
C»o. Car. 77.53. 
Vtlv. 134. 
a. Lev. 119. 


The error now affigned was in the fecond promife, i;i z that in con" 
Hderation that the plaintiff would Jet the defendant have meat, drink, 
and lodging, he promifed to pay fo much quantum rationabiliter 
valerent^ and it fhould have been valebant, at the time of ths 
promife made. 

Sed non allocatur, —So the judgment was affirmed. 


1. Venr. zSa. a. Vent. 71. 75. i. Ld. Ray. 14.8. 2S4. 408. 669. 2. Ld. Ray. 8 ?S. 982. 1223, 

8.-Mod. 70. 240. 380.356. 10. Mod. 145. 185. 210.230. 310. Comyns, 12. S9. 116. 557. 

a. Barnes, 360. s. Salle. 25. 457. 1. Bac. Abr. 17S, 179. Dougl. 6S3. 
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Sir Richard Alliboti, Knt. 
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* Memorandum. Cafe ltd. 

N OTA, Wednpfday May 2, being the firft day of this Term, 

Sir Bartholomew Shower, Retarder of London^ 
was called within the bar. 


Heyward againft Suppie. 


Cafe txy. 


A CTION OF COVENANT, —The covenant was to 
affignment to the plaintiff, according to an agreer 


i to make fuch ari 
_ agreement made be- 
tweeiT him and the defendant, as coiinfel fhould direct and advife} 
and for non-performance thereof this aftion was brought. The 
defendant pleaded nan eji fa£ium-i and judgment was obtained 
againft him. Upon which a writ of error was brohght, and the 
tommon error aftigned. 

It was objedted, that the plaintiff's counfelfhould give the advicej 
, he is the perfon interefted. 


Od a covenaot 
to m-ike. fucH 
an at 

counfid fliall 
advife, it is in* 
cutnbent on th* 
covenantor < tti 
procure tiw ad'.^ 
vice of counfiiU 

I. Roll. Abr4 
4 * 3 * 


Mr. Pollexfen anfwered this objection, and faid, that the 5. 
defendant had likewife an intereft in this matter, for it is an advan- Cro. ruie. 71^ 
tage to him to make the aflignment that his covenant might be 
fcv|d; it is trp^i it bad been otherwife if the covenant had been 

. Mod. 7j. s. Com. Dig. « Condition'’ (H.). Doagl.’687.* 


O at 


io 
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JO. Mod. 153. 
^23. 505. 
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to make fuch a conveyance ns rounfel ftioul J ^ advife, for then the 
perfon to whom the covenant is made may chure whether he will 
have a feoffment, arelcafe, or a confirmation, and then his counfel 
fliould advife what fort of cfinveyance is proper. BUt here it is to 
make an ajfitnmcnt^ and fucli as the parties had agreed on. If a 
man fliould be bound to give another fuch a relcafc as the judge of 
the prerogative court fhall think fit, the perfon who is fo bound 
muff procure the juilgc to dircc-f wl);rt releafe flial! be given [a)^ 
becaufc the condition is for his b-. nefit, and he has taken upon 
him to perform it at hi> peril. It is iifu li for men to have counfel 
on both fidcs, to put their agrectticrts into method; but in this 
cafe,itbeingleft genei.dly “.scr-unffllhiilldiie^l:,” what reafoncan 
be given why the dci'cnclai.'t’s counfel fb.iil uotbt intended, efpecially 
when it feems, by the penning of the covenant, he fliall ? for an af- 
fignmentis to be made “ as com d 1 fnall dire dl j” and here being a ver- 
di6f for the plaintifl', it mull now be prefumed that the defendant’s 
counfel was firif to give llte .idvice, .jid then he was to make the 
afllgnment. 


E CONTRA. It was argued, ih.at f 1 if as to the vcrdi£l, it not 
materially obje£lcd in this cafe, hccaiilcthe plea is non eji faHum^ 
fo that nothing of the fpecial matter could come in evidence. Now 
admitting this covt nant to be general, yet one of the parties muft 
make his choice of counfel before he can entitle himfelf to an 
adfion. All deeds arc taken accoiding to the general intend¬ 
ment (/>), and therefore by this covenant his counfel is to advife 
to whom the aliignment is to be nv.ide ; for if the counftl of the 
defendant fliould advife an infufilcient deed, that would not have 
faved his covenant. Bcfidcs, the plaintiff has not averred that 
counfel did not advife, and therefore tlic defendant could not plead 
any thing but non cji fadhim. 

Adjournatur, 

(a) Lamb's Cafe, 5. Co i. Roll. Abr. 424. pi, 8. 

\b) 3. Bum. 16S. 

•C *93 3 

Cafe 118. Anonymous. 

^ixre, If a A PLETNT was tembvi'd out of the Lord Mayor’s Court 
cuftom of Lea- ax corpus^ the retutn ivhereof was. That the city of 

Co’ an** *of ancient city incorporate, and that time out of mind 

Potw™^ fliall there was a cuftom that “ the portage and unlading of all coals 
hav« threxcluflve light to unlade ail co<'ih and grain that (hould arrive at fuch a wharf,^be good ?—> 
Ante, 159. 1. Roll, Abr. 365. 5. Co. 63. Moor, 5S0. Hard. 56. 2. R-.. Rep. 291.*... 

4. Mod. 2*8. R*y* 294. i, Sid, 2*4. I. Lev. 219. 8. Co. 115. Stra. 675. 

X. Ld. Ray. 1131 496. 8. Mod. 211. 267. 10. Mod. 131. 338. 11. Mod. 132. ]88. 

jz. Mod. 270. 686. Fitzg. 309. 2.8112,462.537.675. 2.Stra.ioS5. 1. Ld. Ray. 113.496. 
(. Bmf. 127. 2. Burr. 892. 3. Burr. 1324. 4. Burr. 1951. Andr. 91. 1. Bas. Abr. 342. 

X>ougl. 218. 

“ wd 
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•* asd grain coming thither fhould belong to the mayor and alder- ANONTMOtf*; 

men, &c.rh.ic there was a cullom for them to regulate any 
cuftom within the city, ^:c.; and then they fet forthana£l: of com¬ 
mon council, by which the porters of Billingfgatr were made 
a fellowfliip i that i meter s of corn fltal! from time to 
time give notice to Tur: porters to unlade fuch corn asfhould 
arrive there ; that no t ./rgrnujNy net being free of the faid fel¬ 
lowship, fliall unlade any corn, upon the toifeiiure of twenty (hil¬ 
lings, to be recovered in an ai^iion brougi'.t in the name of THE 
Chamberlain; and that the party ('frending fliall have no ef- 
foign, or wager of law : then they fet forth the judgment in the 
^uo warranto^ and the rc-grant ( aj^ and that the defendant, not 
being of the faid fclinvvfliip, did unlade one hundred quarters of 
malt, Uc. 

Thompson, Sirjeant, took many exceptions to this bye-law, 
but the mod material were. 

First, It appears upon the return, that the city of London 
has aflumed an authority to create a fellowship by aft of common 
coitficil, which they cannot do; for it is a prerogative of the crown 
fo to do; and they have not averred or Shewed any fpecial cuftom 
to warrant fuch an authority. 

Secondly, 7 'hey have made this byc-l.iw t{>o general; for if 
. a man Should can y and unlade his own goods there, he is liable to 
the forfeiture ; in wliich cafe he ought to be excepted. 

Thirdly, This aft of cf iraron council prohibits 
not being free of the fellowihip of porters^ to unlade any coals or 
grain arriving there, and they have not averred that the malt un¬ 
laded did arrive, &c. fo they have not purfued the words of the bye¬ 
law. 

Fourthly, They fay, in this law, that the perfon offending 
“ Shall have no eSlbign, or w^ager of law,” which is a parliamentary 
power, and fuch as an inferior jurifdiftion ought not to affume [b) , 

Adjournatur (c). 


(■a) 3. St. Trials, 545. 2. Show. 263. 14,15.; Ciiddon w. Provoft, 6. Mod, 

(6) God b. 107. 123. I. Salk. 143.s tbe Fr.une KLnic- 

(r) See Bainardiflon’s Cafe, i. Lev, ters v. Green, i. Ld. Ray. 113. 


Beak againjl I'hyrwhit. 


* C >94 3 
Cafe 119. 


^T'HERE was a fentence in the Court of Adtnlralty concerning If a Aip illegal- 

* tne taking of a Ship; and afterwards an executrix brought an trading m ib* 

E^tion oi trover and converiion for the fame. Eajl Jnt/ut (>• 

leized atjlea and 

condemned as forleited before a couit of Hdiiiii4lty of competent jurifdidlion, ttover tvill not lie to 
recover her back alter fuch fentence; but it mull be fliewn that the court of admiralty had cpmptumt 
jurifdiAion.—S. C. Carih. 31. S. C. i. Show. 6. S. C. Comb. 120. S. C. Bro. £nt. (9. 
S. C. Holt, 47. 1. Vern. ax. 10. Mod. 78, xa. Mod. x6. 134.143.246. a. Sira, toj% 
9 , Term Rep. 344. 

O 3 The 
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BKA|t Xhc defendant, r.ftcr an imparlance, pleads, that, at tbe time of 

•lainfl tlje convcrlion, he was a feryant to King Charles the Second^ apd a 
TfYswHST. captain of a man of war called the phoenix, and that he 
feized the faid (hip for the governor of the Eaji-India Company.ifhti 
going in a trading voyage to the Indies contrary to tlie king’s pro¬ 
hibition, &c. 

And, upon a demurrer, thefe exceptions were taken to this 
plea. 

FIRST, The defendant lets forth that he was a fervant to the 
king, but has not fliewed his commiifion to be a captain of ^ 
plan of war. 

Secondly, That he feized the fhip goin^ to the Indies con¬ 
trary to the king’s prohibition, and Has not let forth the prohi¬ 
bition itfclf. 

It was argued by the counfel contra^ That it may be a quef> 
tion. Whether it was a converfion for which this adlion is 
brought ? for it was upon the fea, and the defendant might plead 
to the jurifdidtion of this court, the matter being then under the cog¬ 
nizance of the admiralty. But as to the fubftance of this plea, it 
IS not material for the defendant either tofet forth his cQminiJjion(a"), 
or the king’s prohibition ; he has fhewed enough to entitle the 
court of admiralty to a jurifdidlion of this caufc, and therefore 
this court cannot meddle with it; for he exprefsly affirms that he 
was a captain of a man of war, and feized this fhip, &c. which 
mufl be intended upon the fea j fo that the converfion might after- 
W'ards be upon the land ; yet the original caufe arifing upon the fea, 
(hall and mult be tried in the admiralty (b) ; and it having already 
received a determination there, fhall not again be controverted in 
an adtion of trover. T'he cafe of Mr. Hutchinfon (c) was cited 
to this purpofe. He had killed Air. Colfon in Portugal^ and was ac¬ 
quitted there of the TTiurdcT j the exemplification of which ac¬ 
quittal he produced under the great feal of that kingdom, on his 
being brought from N'ewgate by an habeas corpus to this court: but, 
notwithftanding his acquittal there, the king was very willing to 
■ t *95 J have him tried here for the faft; and he referred the * confideration 
thereof to the Judges, who all agreed, that he, being already ac¬ 
quitted by their law, could not be tried again here, 

jidjiurnatur {^d). 


(a) See the cafe of Berryman 
Wife, 4. Term Rep. 366. and the cafe 
of W. and T. Go:dons, Cafes inCiown 
Law, 2d edit. 416. 

( 4 ) Cro. Eliz. 685. 

(f) 5. Keh. 705. PuJl. N. P. 245, 
(if) Ibis cafe was 3i»,iied again in 
^afler Term 1. hViil. ^ Alary, and 
fudgmtnt given by the \mioi. >. Cuuht 
in favour oi the pi imtifT, S. C i. Show. 
6. upon the infutncicncy of the deicn. 
dant’s plea, S. C. Carth. 32. becaufc he 
did not fitew by ^^hat authority he /cized 
the (hip, or before whofe court of admi. 
ralty, or wiiat jud^ (he was con¬ 


demned : but they held, that ihfe Bating 
iumftlf nafitatn gctitialiy w,.s f.^fiieicni, 
and tlut iboe vvas no ncceflity to BiCw 
hi$ coiiiriiiinon, S.C. Comb, no hut 
it the t lea had been good, ihe frnuncein 
the admiralty ccurt wc’uld have been 
final, and the taking not trialdt in trover',' 
S. C. I. Com. I ig. Z74./'3. ed:t, ; (ci afinal 
detctmlnation in a court iiaving compe¬ 
tent juiifdiclion is conclufjvt in ail courts 
of concurrent jarifdiilion. Bull. N. P, 
24 - 5 . the cafe of Ladbrokd 

V. Cricket, 2. TtriJi kep. €49. ; Lonf® 
Camden v. Howe, 4. 'iernt Rep, 
38a. H. Bl. Rep, 476. 



Cafe 1^9. 


Eafter Term, 4« Jac. 2 . In B. R, 

Smith againjl Pierce. 

trinity Term, 2 . Roll li6o. 

A SPECIAL VERDICT was found in ejectment, the fubflance if * fn* 
of which was, 'I hat Robert Bafkct was feifed in fee of the y®*''* f 4 
land inqueflion; and by his will devifed it to Philip Bttjket and 
, others for ninety-nine years, with power to grant cllates for the mainder over in 
payment of the debts and legacies of the teftaior j the remainder taii,and }i« in re¬ 
in tail to yohn Bajket his brother j but that if he gave fccurity to enter# 

pay the faid debts and legacies, or (hould pay the fame within a ^feuiea ^ille 
time limited, that then the truftees fhould aflign the term to land upon hirf 
him, &c. Bajkrt entered after the death of his brother, wife for life 

with the aflent of the faid truftees, and received the profits, and 
paid all the legacies and all the debts except eighteen pounds. vive***a^d**"1^# 

The jury find, that yohn had iflue a daughter only by his firft ‘*'^ 1 **® 
wife, after vvhofe death he married another woman, and levied a 
nne, and made a fetuement in coniideration of tnat marriage upon ed by the fina 
himfdf for life, and upon his wife for life, with divers remainders and non-claim? 

• ovc^; that he died without ilfuc by his fecond wife; that the fecond $ q , , 

wife entered, and five years were paft without any claim,&c. ; and s.c.Vomb. I'^j] 
now the heir atlaw, in the name of the truftees brought this aflioa'S.C.Carth. 100.' 

The queftions were,—F irst, Whether the term for ninety- Cio. ei! 2.^5, 
nine ) ears, thus devifed to the truftees, was bound by this fine and 3- i-con. 156. 
non-claim, or not ?— Secondly, Whether it was diverted and *• *3** 

tinned to a right at the time of the fine levied ? for if it was not, 2* Vem 
then the fine could not operate upon it. 

It was agreed, that as <7 diffeifin is to a freehold, fo is a divejling 
to a term , and^at a fine and non-claim is no bar, but where the jo. Mod. 179J 
party at the time of the levying thereof had a will to enter, and 245. 436. 
when the eftatc of which it is levied is turned to a right : that 103- 

in the cafe at the bar the entry of yohn Bajket was tortious, be- 
caufethelegaleftate was ft ill in the truftees i but that if he had gained 
any right by his entry, it is only a tenancy at will to them, tor they Ciib. £. R. 17, 
took notice of thedevife, and he entered by their confentj and jR- 
fuch a right is not affignablc j and then a fine levied is no bar. *0*- 
^ To prove this Margaret ProdgePs Cafe (a) was cited, where # r jng 1 
the lord granted a copyhold to yohn^ Elizabeth^ and Mary, for ^ ^ 

their lives, and afterwards, by deed enrolled, fold the land to John 
in fee, and levied a fine to him and his heirs, &c. ; and five years 164*23-, ' 
parted witlioutany claim : Johti died j his I'on entered, and levied i. Peer.'wms, 
another fine to truftees, to the ufe of himfelf and Margaret his s*o- 777- 
■\vife for life, the remainder to his own right heirs ; the Ion di'd * 
and his wife furvived, who, having afreehold for life, dillralncd > and ***,',’’ 
the hufband of Elizabeth brougiiia replevin; and it was adjudged L'S.'3io..*37ai 
that this fine and non-claim did not bar thofc in remainder, hecau.e 1. * «i. R.iy. 33. 
the bargain and fale to John did not diveft tlieir eftate and turn it */'?• 74B. ySa. 

3.C0. Dig. 357, 
3. Bac, Abf, 

446- 450* 


(d) 9. Co. X06, 

O4 


to 
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Smith to a ri«rht faj ; for the lord did what he might do ; and Yo&y ae- 

a/ai»ft C'ipteJ what he nii-^ht lawfully take, who, being in poflL/Hon by 

PiLKci. virtue of a particular cflate for life, could not by this acceptance 
divefl rhe clhae of her who had the frecliold ; and the fine and 


H. Rny. 707 
j ''’cm. 132 

«z6. 

8. Mod. 55, 
TO. Mod. 179. 


*45. 


■tod. 


121. 


Clib.fi.R, 18. 


non-c!a!in could not do it; for to what piir^.d’e iitould he make 
any rl.-im, wii.nhc was in a^^tual pofieffion of tlic thing to be dc- 
in.tnded ? And lie who is fo in polfi-fhon n.;ed not make any claim, 
either to avoid a fine 01 a collateral wirranty. Now though at 
the common law there mufl: be livery and feidn to create an eftate 
of freehold (h)^ vet any thing is fulficient to make an cfKite at 
will, in which neither the inheritance nor the title of the land is 
concerned j and therefore a line levied by fuch a tenant is no bar. 
It is true, if a Icafo be made lor an hundred years in truft to at¬ 
tend the inheritance, and cc/iuy que truji continues in pofleflion, 
and demifes to another for fifty years, and levies a fine, and the 
five years pafs without claim, he, being ftill in poffelfion after the 
firft leafe made, is thereby become tenant at will; and by making 
the lecond leafe, the other is divellcd and turned to a right, tliough 
he was not a diifeifor, and fo it is barred by the fine, becaufc the 
Cf/hiy que trujl of the term of one hundred years was alfo ojyncr 
of the inheritance (c). But in the cafe at the bar 'yohn fhall not 
be a dlficifor, but at the eledfion of the truftees of the term of 


mnety-nine ycais; to prove which there are many authorities in the 
Books (d). As if tenant at will make a leafe lor years, and the 
leffec enters, it is not a di[Ji'lfiu-y but at the eledlion of him who' 
has the freehold ; and even in fuch cafe, if the tenant of the 
freehold fhould make a grant of the land it is good, though not made 
upon the land itfelf,for hefnall not be taken to be out of pofleflion but 
^97 3 iithisownelection. * It is likethe common cafeof a mortgageefor 
years, where the mortgagor continues in poflelHon twenty years 
afterwards, and pays the intcreft, and in that time has made leafes 
and levied a fine, this fiiall not bar the mortgagee, for the mort¬ 
gagor is but tenant at will to him. 'I'he truftees need not make 
any claim in this cafe, becaufc there was no tranfmutation of the 
polTeflion, fo they could take no notice of the fine. It is true, 
'■fobn Bajket entered by their confent, but ftill as tenant at will to 
them j and the af'.s done by him after his entry will not divert this 
termj for though he made a bargain and falc of the lands, yet no¬ 
thing will p:ifs thereby but what of right ought to pafs. He like- 
wife (lemife d the land.s to under-tenants for years, but it is not found 
that they entered; but admitting they did enter, yet that could not 
difplacc this term, for thefe tenants claimed no more than for one 
or two years, and made no pretence to the whole term. But if by 


(a) R.iym. Hardres, 401. 

Plowd. 435. 1. Vezey. 387. Shep. 

Touch. 23. 2. Burr. 704. 

(») Fermor’s Cafe, 3, Ci>. 

(r) Freeman v. B^nes, i. Sid. 458. 
3. iiae. Abr. 449. 


{d) Doc on the Demife of Atkins w. 
Horde. 

(>;) Latch. 53. t.Leon. lai. Lit. 
f. 5SS.— See Taylor w. Horde, i. Burr. 
60. j Goocititle V. Duke of Chandos, 
2. Burr. 1065. 

A 

«ther 
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either of thefe a(£ls the term ftiould be divefted, yet ftill it miift be 
at the clc<Elion of thofe who have the intereft in it *T'hc 

cafe of Blunden v. Baugh fh), which is grounded upotj 
Littleton*s Text, fi'£f. 588. is an authority to tiiis purpofe. The fa¬ 
ther was tenant in tail, and his fon, who was tenant at will, made a 
leafe for years then both father and fon join in a fine to the uf; of 
the fon for life, and to Elixaheth his wife for life, the remainder to 
• the heirs males of the body of the fon, who died w'ithout iflue 
male i the leflee, being in pofleffion, made a conveyance of the eftate 
by bargain and fale to (Charles Lord Effngham, who was fon and 
heir of the tenapt in tail; and he made a leafe to the plaintiff, who 
was oufted by the defendant Elizabeth j and the qucIHon was. 
Whether by the entry of the fon, who was tenant at will, and his 
making of this leafe, the father was difllifed of the freehold ? And 
it was held not; for it was found in the verdift, that he occupy¬ 
ing at will and entering by his father’s ^ent, the leafe was alfo in¬ 
tended to be made by his afient. 

But on the other fide it was faid, that this fine was a bar by the 
exprefs words of the ftatute of 4. Hen. 7. c. 24. which excludes 
iirall cafes but where there is fraud, or the perfon is incapable, or 
where the right to be barred is not divefted. * In this cafe fohn ■ 
Bafket had an intereft and prefent right, and though it be clothed 
with a truft, yet that will not make any difference. Here is no 
fraud, for the fine was levied by tenant in tail in pofTcftion; but if 
there had been fraud it ought to be found, otherwife it fliall not be 
prefumed (c). This is not like Blunden*s Cafe, for there the fon 
Avas tenant at will, but it is not found by this verdi£l that John 
occupied at will. There is iiodifFerence between this term and a 
truft of a term to attend the inheritance, whole intereft fhall be 
barred by fuch a fine and non-claim, becaufe the truft is included 
in the fine, and therefore the truftees, not making of their claim 
within the five years, are for ever excluded. It cannot be denied 
but that a term for years is fuch an intereft as may be barred by 
fine j it is Baffin's Cafe (d) exprefsly, which v/as a leafe for years, 
to commence in futuro after a leafe then in being Ihould be deter¬ 
mined ; the firft leafe ended j the fecond lefle-; did not enter, but 
the reverfioner did, and made a feoffment, and levied a fine, and 
five years pafied without entry or claim by the fecond leflee ; and it 
was adjudged, that this fine was a bar to him for when his future 
intereft commenced, then, and not before, he had fuch a prefent 
intereft in the land as might be divefted and turned to a 
right. 

"I'o which it was anfwered, that thi ^ differs from Baffin's Cafe, 
w’.iii h w'as an infreffe termini', and Alport's Cafe, which was 
an executory dcvft'e. If John Bajket had ftill continued in pof., 

(a) Dyer, 6t. 175. (c) Cro. Car. 550. 10. Co. 56. 

(i) Cro. Car. 30a. s* Roll. Abr. (d) 5. Co. 1x3. 

(61. 


Smits 

againfl 

PtKKCK* 
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I. Ld. Raj, 

179. 
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iwiTif feiJIon, it might have altered the cafe^ but he died, and his wile 
entered, and thcji the five years paQ'ed without any claim. 

Ailjournatur {a). 


(j) This cate was arpned again in 
Micliaelmas Term i. IVtll. & Alary^ 
S. C. Comb. 148. S, C. Carth. loo. 
but no judgment appears to have been 
given. LoRoCHTr.r BakonGilbert, 
however, in noticing tins ctfe, fays, that 
uoon the 6 fB-rence taken in the oafe of 
freemun ii. Barnet it thou Id teem, that 
the term was not barted , for then it 
mutt turn to the prejudice of hunetl 
ereditcrs, who were llranpers and third 
peifon: j and liajket by In', entry 

on (he .'ould be only teuam at 

ntiill, beCdufe Ins enliy vwas with their 
conftni, and no manner of intent ?p- 
pe.irs in him to divert ilieir eilate or 
!nt''rert, and (hen Ins tine rtiall operats 
only on Ins own eftatc-tail, like a fine 
levied by a mortgagor, who is but tenant 


at will to the mortgagee, and whofe aOt 
being by pi'miilfion of the mortgagea 
fhall not turn to his prejudice ; though 
(he continues) feme fnd the five years, 
and non.clnim parting in the life-time of 
the wif-, who was the furvivor, made a 
great difference in the cafe ; I'c/ro fUicre^ 
3. Kac. Abr. Ltafcn,” 450. See 
S. C. Show. 74. Saffyn’s Cafe, 5. Co, 
IS4. ; Edwards V. Slater, Hard. 41c. ; 
Focus V. Salifbury, Hard. 400, ; C.bol 
w. Stone, Kay. 140. ; Freeman v, 
Barnes, i. Vent. 55. i. Lev. i,. zyo. 
Ciuife on Pints, 194. 243. Earl 
Pomfret v. Lord Windfor, 1. Veaey, 
472. 3. Com. Dii'. Fine” (I. 5 ), 

Diapers Company v, Vardlpy, a. Vent, 
662. 
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Evans agalnft Crocker. 


A dcc’aration A SPECIAL VERDICT IN EJECTMENT was found in Ireland^ 

■TdenVfb^dated judjiinciit given there for the plaintiff; and now a writ of 

■ emi o a c brought in this court, and the c(;mmon error affianed. 

»2. Jvnn, HA- Of 

BENPi'M a objcirtion was, That the plaintiff had declared upon a 

pnedtdo dte, by... f 

viitue of which tiemife made on the twelfth of June^ bic. habendum pres- 
be entered, and diilo dvodcdmo /Ue yurdi (wliich muff be the thirteenth day of 
that the d,,fend-the fame month) ujque^ (lie. vlrtute ct.jus quidem d.tnjjlonis ho 
the^fld ^l entered, &c. and that the defendantscii.iCtT roUtm duode- 
vitix y«w, did tjcdl liirn, &:c.: fo that it appeal s, upon the 

him,’ is bad. face of the declaration, that tiic dcffnd.uit eiuered before the 
9 td quaere. * plaintiff had a title ; fiyr the loafc commenced on the thir- 
* r IQO 1 yunc, and the entry was on tlic twelfth of that month, 

^ J And it was laid, that this agrees with a former refolution in this 
Cro. Jac. 06. court, where the Icafc w'as inade the 241)1 of ■/«««.’ for five years, 
|SA* *52* 31^* habendum d die datus^ w’hich mult be the 25th, by virtue whereof’ 
^rBulft. 29. piaintiff'entered; and that the defendant scilicet 24^^ 

3. Sid. 8 . yunii, did cjc£t him, which muff be before the commencement of 
pio. Eiiz, 766. tlielcafe («?). 

Vomb. 83. 

5. Co. j. I. Baines, 12. 2. Barnes, 153. 10. Mod, 2. 177.165. 12, Mod. 113. 125* 

». Stra. ic86. lA. Rsy. 7sS. S70. Run. Ejefl. 90. 


(d) Go'xiaine v. Wakefield, i. 
Sid. 8. i but fee the cafe of Adams w. 

■ Gotfe, Cro. Jac. 56. where in tjeflmtnt 
n a leafe dated 6. September the pLiint.ff 
declared, that he was poflifled until rhe 
defendant foftea^ on the 4th September, 
ejedled him, and held good. See alfo 
^uU. N. P. 106. The old dirtinertion 
between tks date and the day of the date 
feems now to be abolifhed by the 
determination of the kins’s benefr, in the 


cafe of Pugh v. Duke of Leeds, in Mich. 
Term rS Geo. 3. for that tetli thefe 
e picrtiniis lhall be conrtrued indiffo. 
rently, either intlujive/y or extlujivelya 
Ip as to give effedt to the deed in which 
they arc ufed, Covvp. 714. Run. on, 
Ejcdl. 90. ; and fee Powell on PoWeria 
492. to 533. where all the cafes upon 
this fubjedt are cuiledled. See alfo Kiior 
V. Simnipnds, 3, Brown’s Ch. Caf, 35^, * 
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tCuRiA. The plaintiff entered as a dijfeifor by his own fixcw* 
ug*. And thereupon judgment was feverfed. 

The King againfi Kingfmill. ^ 

j^UO WARRANTO againft{the defendant, to fhew caufe why 
^^^_^he executed the office of a Bailiff of the Hundred of Barn- 
jflaple. 

The defendant pleaded, that the faid hundred was an ancient hun« 
dred ; that the office of bailiff was an ancient office ; that the 
hundred court was an ancient court, held from three 'weeks to 
three weeks before the fteward thereof; that the return of writs 
was an ancient liberty and franchife which did belong to the faid 
bailiff; that king Charles the Firjl was feifed of the faid franchife 
jure corona in fee, and by letters patents dated, &c. granted the 
fame to one Norths habendum the faid hundred to him and his 
heirs ; and that by feveral mefne affignments it came to, and was 
vefted in, the defendant: and fo he juftified to have retorna brevium, 

• To this plea the plaintiff demurred. 

It was argued, for the king^ that this claim was not good.— 
First, as to the nianner of the grant as it is here pleaded, vix, 
that the king was feifed in fee, &c. and that he granted the franchife 
HABENDUM the faid hundred^ for that fuch a grant can never in- 
‘clude the hundred, as nothing can pafs by the habendum but what 
is mentioned in the premiffes. 

Secondly, The defendant has derived a title from the crown 
to this office of a bailiff, which muff be either by grant or pre- 
feription. .* It cannot be by grant, for it is a quedion whether 
the hundred court can now be feparated from the county court ; it 
has been derivative from it in former times, when the llieriffs did 
let ffiofe hundreds to farm to feveral perfons, who put in bailiffs 
ranty to the great oppreffion of the people; which was the occafion 
pf the making of the ffatute of 14,. Edw. 3. c. 9. by which fuch 
hundreds were united and rejoined to the counties, as to the baili* 
wicks thereof, except fuch as were then granted in fee by the king 
pr his ancedors {a}. Now thefe hundreds were ufually granted to 
abbots and other religious perfons, and their podeffions coming 
afterwards to the king by the diffolution of their abbies and mona- 
fteries (b) are now merged in the crown, and cannot be regranted 
^fter the making of that datute. And as the defendant cannot 
have a title by grant, fo he has not preferibed to have this office* 
'^Jt is true, the plea fets forth that it is an ancient office, but that is 
not a prefeription, but a bare averment of its antiquity. But ad- 
niitting he had alledged it by way of prefeription^ he could not do 

(*) 4, Inft. 267. 

(0 By the ftatute 31, Htn, 8. c. 13. 


Evak* 

againfi 

CaucKta, 

Cafe 122, 

Grantcifanbun*. 
dred, where 
good, &c. 

>. Vent. 399. 
41s. 

X. Show. 98. 
Fitz. 153. X94. 
10. Mod. 1x5. 
XZ9. 

iz. Mod. 18. 
35. 165. 524. 

643, 666. 

2. Peer. Wmi, 
400. 

z. Stra. 810. 

3. Com. Dig. 
410* 


* [ aQQ ] 



Tbb Kihq 


• [ 201 ] 


3. Com. Dig. 
Franchifes” 

(G.I.). 


Jtetwna hrevlttut 
dot'i not He in 
l>refcription. 

Moor, 670. 
Hard. 423. 

1. Vent. 405. 
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it by a que ejiate to have retorna bremum (a). A man cannot pie- 
fcribe to have cognizance of picas in an hundred court; he may 
in a county palatine, becaufe it is of a mixed jurifditftion 
Neither c.'in he piefcribe to have return cf the king’s writs, becaufe 
they are matter cf record (cj^ 

E CONTRA. Here is a good title pleaded. It was never yet de¬ 
nied, but that the king may be feifed in fee of an hundred, and that, 
he may grant retorna hreviumi the ftatutes arc plain in it (d) i 
for otherwife how came any lords to have hundreds in fee, but by 
the king’s.grants ? And it is as plain that hundreds may be divided 
from the coiiniy ; for clfc to what purpofe was the ftatiite of Lincaln 
made (e)^ which adjoin.:; hundreds and wapentakes to the counties, 
and provides th.it they fnall never be feparated again ; which Ihcws 
that they W'cre divided at th.it time. Xhc objections which have 
been made are, ^ T hat the defendant cannot have a title to this 
oilicc by grr.nr, and he has not made any prefeription to it. The 
rcafons given why he could not have it by grant were, becaufc an¬ 
cient hu.ndrcds whic.h were tmit-'d to the counties by the ftatuteof 
2. Edw. 3. c. 12. could never afterwards be divided from them by 
any grant of the kin^ ' thofe which were excepted in that ila- 
turc, as being grciited in fee by the king or his * anceftors, when 
they come again to the mown, cannot be regraj^ted, bccaufc they 
are merged ru it. 

In answer to this it was faid, that fuch ancient liberties which 
were created by the crown, and didfubfift by the king’s grant before 
theftatuteof 2. Echv. 3.C. 12. when afterwards they came to the king, 
were not merged, but remained a diftimll intereft in him. The 
hundred of Gartree in the county of Leiccjler was fuch a liberty j 
it was an ancient hundred, aivl granted by Edward the Second to 
yohn Sedington, not in fee, but durante bene placito regts: this 
grant was long before the making of the flatutc of Edward the 
Third i and yet afterwards- this very hundred was granted to feveral 
other perfons by the fucceeding kings of England^ which (hews it 
was not merged in the crown when it came to the king (f). 

The otlier obje^ion was, that retorna brevium doth not lie ii» 
prefcription. Now as to that, though it be true, that no title by 
prefeription can be made to fuch franchifes and liberties which can¬ 
not be feized as forfeited before the caufe of forfeiture appears on 
record j becaufe prefcription, being an ufage in pais^ does not ex¬ 
tend to fuch things which cannot be had without matter of record i 
yet my Lord Coke (g) is clear that a good title may be made to hold 
pleas, leets, hundred:;, &c. by prefcription only, without matter 
cf record. 

(«) Year hook 14. HrM. 4. pi. 29. (J) See 14., SJw, 3. e. 9, and 

(i) But fee Co. Lit. 114. and Com. » 3. c. 12. 

D'g. “ Courts*' (P 3.) anil “ Fran- (e) 2. Jie/w. 3. c. 12 

ehifts'’ (l> I- ) (/) Iftland, Rayot. sSo. 

(f) See the cafe of the Abbot ^ 2. Show. 98. o 

Strata Maroella. * (r) Co. Lit. 114. b. 
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Biit, notwithftandine what was laid to maintain this plea, judg^ 
fnent was given againu the' defendant* 

The King agatnji Griffith. 

defendant was convifledof manflaughter at the Old- 
* Bailey, and the record being removed into this court by 
'certiorari he pleaded his pardon, and had judgment quM eat inde 
fine die. 

But being once conviSiedy the dean and chapter of tVefiminfier 
feized his goods, as forfeited by that convi£tion. 

He thereupon (although he was out of the court that judg¬ 
ment) moved by his counfel to qualh the indictment. 

The exceptions taken were,—F irst, That the inditSment was 
fer jacramentumdmdccim proborum et legnlinm hominumjurat, et one- 
rat, prtsj'entat. exijiit irmdo et forma fequen. “Midd. ss. furatores 
pro domino rege prwfentaniy ♦ and there was no precedent 

to warrant fuch an indi»Stmenf, for this may be the prefentment of 
andiher jury j it being very incoherent to fry that “ it was prefented 
“ by the oaths of twelve men, that the jury do prefent.** It ought 
to be prafentat. exijiit quody ; and fo is the form of this Court, 
as THE CLERK OF THE CROWN informed them. 

Secondly, They prefent, that Griffith and two others did make 
an alFault on the body of the dcccafed, and that quidem Johannes 
in nubibus did wound him with a gun ; fo that it is uncertain who 
did Ihoot, and what gun was difeharged, which ought to be cer¬ 
tainly laid in the indictment. Vaux's indiCtment for poifoning 
Ridley was, that the faid Ridley^ not knowing the beer to be poi- 
foned, but being perfuaded by Fauxy recipit ct bibity but did not 
fay venenum pr/rdidlum i and fo it not aj-.pearing what thing he did 
drink (which ought to have been cxprelly ulledged), the indiCtment 
was held infufficient (a). And the reafon is plain, for an ijididt- 
ment for felony, being a declaration for the kingagainft the life of 
a fubjedl:, ought to fet forth a fufficient certainty of the faCt, which 
lhall not be fupplied either by argument or any intendment what- 
foever. And therefore in Long's Cafe (b) the defendant was indiCf- 
ed for difcharging a gun upon Longy dans eidem Hen Rico Long 
mrtalevulnusy" and doth not fayfor which reafon that in- 
di(%nent was ^fo held infufficient; becaufe in all indiCfments for 
murder they ought exprefly to allcdgc a ftroke given. 

For thefe reafons the indiClment was quafhed, and a new roll 
was made, on which this indiiSment and certiorari were both entered, 
and judgment quod exoneretur} and this was done to avoid the 
feizure. * 

And afterwards in Michaelmas Term the firft of William fisT 
fihiary it was faid by the Chief Justice, that it mufl; be intended 
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4. _ 

"again^ thefe were two perfons< for no Court would juftify fuch a jiidg 
Ckippith. nient. 
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Cafe 124. 


Anonymous. 


A iraverfe muft A SSAULT AND BATTERY. — The defendant pleaded a reheat 
not conclude to of all actions, &c. The plaintiff replied, that the rele^e 
eomitry} for gotten by flurefs^ fffr. The defendant rdoined,' and (hewed 
gative. caufe why it was not gotten by durefs^ but that he fued forth i 

Carth 00 and arrefted him, &c. and that the releafe was voluntary^ 

j"iaod°°'zs2. plaintiff furrejoins, and fays, that it was gotten by 

30*. * durefs, ABSQUE hoc that it was voluntary; et hoc petit quod in~ 

t. Sira. 837. quiratur per patriam. Upon this iffue the caufe was tried, and 

3. Com. Dig. the plaintiff had a verdi6h 

“ i>Icafler” , 

{g. I.). It was now moved in arreft of judgment, that he ought riot td 

4. Bac. Abr. conclude to the country after a traverfei becaufe a traverfc itfelf is 

* 9 *. negative, and therefore the defendant ought to have joined iffue in 

»JBurr/iozz. affirmative {a). It is true, if iffue >had been joined before the 
a. Wilf. 35a. * traverfe, it might have been helped by the ftatute of Jeofails, out 
And fee the cafe it was not fo in this cafe; 

Davfe?,'ir?Saik. And therefore the judgment was arrefted. 

4. ; Robinfon v. Rayley, -i. Burr. 317. ; Boyce v, Whitaker, Dougl. 95. J Smith ti. Doverj 
J^ugl. 427. ; Hedges v. Samlon, 2. Term Rep. 439. 


(a) Dyer, 353. a. Co. Lit. ta6. 4 . 
C!ro. jfac. 588. 2. Roll. Rep. 186* 


Cro. Car. 316. t. Sid. 341; 


Cafe 125. Hitchihs againft Ballet. 

If a teftator TpjECTMENT upon the demife of Afr. The jiirji 

make two wills, X-a found a fpecial verditft, the fubftance of which was, That^fr 
^rdia lindThe hCUligrcw was fcifed in fee of the lands in queftion, in the 

firrt will <A ha-e county of Corn-jjal’y and, being fo feifed, did, in the year 1644, de- 
vtiha, andalfo vife the fame to Mrs. Berkley for life, remainder over to Henry 
that be after- Killigrew in tail ; that he made Mrs. Berkley executrix of hist 
wards made a- which was found in hac verba \ that afterwards, in the 
thir*ftcond * ^ 45 » Henry Killigrew made aliud tejlamentum 

will the jurors in writing, but what was contained in the faid laft mentioned will 
donotknowihejwrflforw penitus ignorant i that Sir Henry Killigrew in the 
con tents, the laR 1646 died feifed of thofe lands j that Mrs, Berkley and 

will thus found KiUigrcw conveyed the fame to Mr. Nofworthy'i father^ 

ef the former whofe heir he is | and that the defendant Str fvultam Baffet 1$ • 
wUl. coufm and heir to iS/r iiffKry Killigrew^ 

• r ‘20A 1 queftion upon this fpecial verditft: was^ Whether 

\ ^ ^ ^ making of this laft will was a revocation of the former or not ? 

9. C, Comb, 90, 

)'T 409 * S. c. I* Show. 5 ^ 7 * 59^* Show. Caf, I^ari. S. C, fiterd. 

Verr. ,13. 97.. 141. 182. 329. 2. Vern. 742. Free, Ch, 4J9. Comyni, S50. 451; 

7, »8. Gilb.£i It. S30.137. y. Peer. Wau. 343. Cowp. SS» 
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iVta. Fikch in this Term, and Maynard, Serjeant^ in AH- 
thaelmas Term following, argued jpir the plaintiff'^ that it was not 
a revocation. In their arguments it was admitted, that a will in its 
nature was revocable at all times, but then it muft be cither by 
an exprefs or implied revocation j that the making of this latter 
will cannot be intended to be an implied revocation of the former; 
. for if fo, then the land muft alfo be fuppofed to be devifed contrary 
tt> the exprefs difpofition in the firft will, and that would be to 
add to the record, which finds, that what the laft will was penitus 
ignorant. It is poiftble that a fubfequent will may be made fo as 
not to deftroy but confift with the former; for the teftator may 
have feveral parcels of lands, which he may devife to many per- 
fons by divers wills, and yet all ftand together. A man may like- 
wife by a fubfequent will revoke part and confirm the other part 
of a former will; and therefore admitting there was fuch a will in 
this cafe, it is ftill more natural that it fhould confirm than re¬ 
voke the other. If the teftator had purchafed new lands, and had 
devifed the fame by a fi^bfequent will, no perfon will afHrm that to 
be a revocation of the former will. When a man has made a 
difpofition of any part of his eftate, it is a good will as to that 
part i fo is likewife the difpofal of every other part j they are all 
feveral wills ; though, taken all together, they are an inti re difpofi¬ 
tion of the whole eftate. Nothing appears here to the contrary, 
but that the latter will may be only a devife of his perfonal eftate, 
dr a confirmation of the former, which the law will not allow to 
bedeftroyed without an exprefs revocation. The cafe of Coward 
V. Marjiiall {a) is much to this purpofe; it was, a devife in 
fee to his youtiger fonj and in another will (after the teftator’s 
marriage to a fecond wife) he devifed the fame lands to his wife 
for life, paying yearly to his younger fon twenty {hillings; and it 
.was the opinion of Anderson and Gl anvil, JujHcest that both 
thefe wills might ftand together, and that the one was not a revoca¬ 
tion of the other; becaufc it appeared by the laft will tliat he only 
intended to make a provifion for his wife, but not to alter the devife 
to his fon. * So where a man had two fons by feveral venters {^), 
and devifed the lands to his eldeft fon for life, and to the heirs 
males of his body, and for default of fuch iftue to the heirs males 
of his fecond fon, and the heirs males of their bodies, remainder 
to his own right heirs, and then made a leafe of thirty years to his 
youngeft fon, to commence after the death of the teftator; the 
youngeft fon entered and furrendered the term to his elder brother, 
who made a leafe to the defendant, and then died without ifTue} 
^Q^w^rds the youngeft brother entered and avoided this leafe 
made by his brother } it was held, that the leafe thus made 
to him was not a revocation of the devife of the inheritance to his 
brother, though it was to commence at the fame time in which 
the devife of the inheritance was to take effe£l, but it was a re- 
yoca^n ^^uoad the term only ^ that the elder brother fhould not 


againjt 


Cro. EJiz. 721. See alfe t. Show, 
and Gilbetton Will*, ig. 


(i) Rortgkinfon v. Wood, Cro.Car. 
iee.sifo COf Lit. b. i,Cq, 104. 319. 
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enter during that time, for the devife (hall not be revoked withotiC 
expreft words; and that though the teftator had departed with the 
whole fee without referving an ertate for life to himfelf, yet the 
law created fuch an eftate in him till the future ufe ihould com> 
mence; and in fuch cafe the right heirs cat)not take by purchafe 
but by defeent j fo that here the inheritance in fee fimple was not 
veiled in the elder brother by defeent, for then the leafe which he 
made would be executed out of the fee, and the younger brother 
would be bound thereby. But in the cafe at the bar, there is no 
colour of a revocationi First, Upon the nature of the verdift, 
to which nothing can be added. Neither can it be dimini(lied,for 
whatever is found muft be pofitivc, and not doubtful, becaufe an 
attaint lies if the verdiil be faifei therefore the Court cannot 
take notice of that which the jury hath not found. Now here the 
entry of the judgment is, “ quibus Icilts^ et auditii^ etper curiam 
“ hie fat is mtelicStis^ ; but what can be read or heard where 
nothing appears ? The cafe in the Year Book of the 2. Rich. 
3. pL 3. comes not up to this quellion : it was an adlion of tref- 
pafs for the taking of his goods ; the defendant pleaded, that the 
goods appertained to one Robert Strong, who before the fupfvofed 
trefpafs devifed the fame to him, and made him executor, &c. j 
the plaintiff replied, that the f lid Strong made his lafl will, and 
did conllitute him executor j ^ and upon a demurrer to this re¬ 
plication, becaufe he had not traverfed that the defendant was ex¬ 
ecutor, it was argued for the plaintiff, that this lafl: will was a re- * 
vocation of the former, for though there were no exprefs words 
of revocation, yet by the very making another %vill the law revoked 
the former; and to prove this, two inflanccs were then given, viz. 
that if a man devife his lands to two, and by another will give it 
to one of them and die, he to whom it is devifed by the laft will 
fliall have it. So likcw'ife where the teflator by one will gave lands 
to his fon, and by another wiil devifed the fame again to his wife, 
and then made an alienation, and took back an clfate to himfelf, 
and died j in an affife brought between the widow and the 
fon,hc was compelled by the Court to flicw that it was his father’s 
intention that he fhould have the land, otherwife the laft devifee 
will be entitled to it. Now both thefe inftanccs arc not fufficient 
to evince that the laft will in this cafe was a revocation of that 
under which the plaintiff claims, becaufe thofe wills were contra- 
didtory to each other; for by one the land was devifed to the fon, 
and by the other to the wife j they both had their exiftence at one 
and the fame time, and it appeared they were made to diftindt 
purpofes i but here nobody can tell what was defigned or intended 
by the teftator in this fubfequent will. And therefore it ha?" beelvS 
held (a), that where a man devifed legacies to his two brothers, 
and afterwards in his ficknefs was aflccd to leave legacies to his faid 
brothers, he replied that he would leave th'em nothing, but devifed a 
f mall legacy to his godfon, and died i this difeourfe wasfet dqjvn 

(a) Eyre's Cafe, Ct 9 , Car. jz. and ^ 6iU>ert •a wale, 416. CodolpUii 
443. PetHsjfa, 92. In, 
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ill a ^odictl^ which together with the will was proved in common 
fbrm: this codicil was tioi a revocation of the legacies ^iven to 
the brothers^ beCaufe- the tefti^r took no notice of the will which 
he had made in the time of hia healthy and non confiak what he ih-> 
tended by thefe words which were fet down in the cpdicil. If 
therefore doubtful words ihall not make a revocation of a former 
will, a fortieriy a fubrequent Avill,’ efpecially when the contents of 
filch will do not appear^ fhall not revoke a former. 


BAiiki. 


It was Argued for the defendhnt: The Only obje£lion is, that 
a latter will being made, and it not appearing to the Jury what 
was contained in that will, it can be lio revocation, becaufe ho 
exprels words of revocation can be found, or any thin^ which is 
tontradl^ory to the firft * will» and without the one or the other * f 20^ 
A former will cannot be revoked. But this is contrary to all the ^ 

^ authorities in the Books (a)y which (hew that a teftameht which 
is good i n the beginning may become void by the making of a fubfe- 
^uent will; by words of revocation, or by words contradifting each 
other j for in fucK cafes it is not doubted but the firfi will is re- 
iroked. But the meaning ihuft be, that by the very making of a 
lattef will the ferft is become void^ This may be coll edited from 
the nature of a vvill, which a man has power t6 alter in part or 
In all, at any time during his life; but when he makes a new will. 

It miift be prefumed that he declared his whole mind in it; for if bis 
intentions are to alter any part, the law has appointed a proper 
inftrument for that purpofe, which is a codicil; but when he 
makes aliud iejlamentumy it is a lign that he intended nothing 
6 f his former Will fhould take any enedt, when he had lb ealy a 
method to alter it in part. Every fubfequent aft of the teftator 
ihews that he intends a tevocation, either by word or deed ; and 
ihere is great reafon why it Ihoiild be fo, becaufe eVei^ revocatibil 
■ a will is in dhe nature of reftitution to.the heir, it cannot be 


denied butthat a will might be revoked bywords widiout writing; 
before the making 6f the llatute again!! mauds, &c. j as if a mail 
Ihould fay that he wOuld alter his will when he came to fuch a 
place, and he ihould die before he came thither, this is a revo- 
datiorji (f)i BUt it never was yetcoritroverted that a revocation 
may be by deed; as if a man devife lands to another, and after¬ 
ward mdke a feoffment to the ufe of his will; this was always held 
a revocation {c), it’is if lands which are well given by a will 
Are afterwards; by mother will, devifed to the poor of the parllh | 
though this laft will is void (dji becaufe the devifees have not a 
« capacity to take, yet it is a revocation of the Aril will; and Ihall 
«||iwfii 4 tt>«i^ch is loft be of left authori^ than fuch which is void f 
*!h IS not denied but that there may oe a fubfequent will which 
may hot contradict the firft i fo is dnvard’s Cafe (t), where both 
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wills appeared to be confifient; but that is not parallel with this» 

becaufe the jury has found that the teftator made aliud 

tunh which word aluid imports a diftindl will from the former. 

* It is agreed alfo, that a man may make many wills, and that 
they may ftand together and it inuft allb be agreed that fudi are 
but partial W'ills, becaufe they are but pieces of the whole, though 
wiitten in fcveral papers; but when it is found in general that 
allttd tejiamentum was made, it muff naturally be intended of his 
whole eft ate. I'he cafe in the Year Book of Rickard the 
7hird ( a) is an authority in point, where in trefpafs the defendant 
juftifted the taking of the goods by virtue of a will by which they 
were devifed to him, and of which will he was made executor s 
the plaintiff replied, that the teftator made another uoilL^ and 
thereby did coniHtute him executor } and this was held a good re¬ 
plication without a traverfe that the defendant was executor, be¬ 
caufe by the making of the fecond wall the other was void in law ; 
and therefore the flicwing that he was executor was not to avoid 
the firft will (which the law adjudges to be of no forced, but to 
make to himfelf a title to the goods taken out of his pofteffion. If 
a man fiiouid make twenty codicils without dates, they may all 
ftand together; but if lie make two wills without dates, they are 
both void : the rcafbn is, becaufe by the making of the latter will 
the flrft is deftroyed; and It being uncertain which is the laft, ra¬ 
ther than the rules of revocation fliould be broken, they adjudge 
both to be void. It cannot be rcafonably objedfed, that this later 
will may devife the fame lands to the fame pcrlbn; for why ihould 
a man be thought fo vain i Beftdes, if it was fo, the plaintiff fhould 
have claimed under that will. But this cannot be the fame will, 
becaufe it is contrary to the verdidf, which has not found it to 
be idem^ but aliud tejiamentum j bcfidcs, it is in the cafe of an heir, 
v/ho fhall not be difinherited by an intendment that the later will, 
is the fame wiilj the hrft. Neither can the ftatute of wills (ij, 
have anv influence upon this matter. It is true, at the common 
law no land could be devifed by a will, but now by the ftatutes of 
32. Hen. 8 . c. I. and 34. Hen. 8 . c. 5 . lands, &c. in focage may 
be devifed by will; and if held in knight's fcrz/icc^ then only two parts 
in three (c)', but itmuft be by the laftwull (<f). Now how can any 
man fay that this fhall be a devife of the lands by the lajlwill of the 
teftator, when the jury find he made aUud teflamentum^ the contents 
whereof are ntit ncceflary to be fhevved, becaufe the defendant 
^ claims as heir, and not as executor? * It niuft not be intended 
that this wdll fhall confirm or ftand with the other, becaufe the 
law is other wife j and therefore if die plaintiff would hayeftito 
ported his will by which he claims, he ought to fhew the o^r 
will i by which it muft appear, that nothing is contradictory to 
it, ur that it confirms the firft; but if prefumptions flialf tic 

adn'itted, it muft be in favour of the heir, for nothing be 

pfefumed to dilinhcrit him (r). 

{/tj Year Boiik a. KUb. pi. 3. (c) See 49, ( 7 .»r. 1. c. 3. 

(i) 32* Hmt. £. c. 1* oxid Hen. S. (J) GodoIpNn, 299. 

c. 5. (c) See Den Catkin, Cowp. '66r« 

Afterwards, 
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Afterwards, in 7 * Ttrati in the fifth year of William Mary^ Hitchiwf 
judgment was given for the plaintiff: a writ of error was 
brought in the houfe of peers to reverfe that judgment, but it was 
affirmed {a). 


(«) The reafon given hy the Judges 
• Waui, that it was not found that any 
lanits were devifed by this fecond will { 
and therefore it might, for any thing 
that appeared to the contrary, be con. 
liOent with the firft will; and where 
the tnatter ftands indifferently, the Court 
will not fuppofe a revocation of a will 
folemnly m^et but Hale, C%r«fi?«roa, 
held, tliat a fecond, fubl^ntive, inde¬ 
pendant will, though it do not exprefsly 
import a revocation of a former will, 
‘ nor pafs any land, yet, in conffrudion of 
law, it will amount to a revocation, 
S. C. Hard. 576. S. C. Show. P. C. 
144. In the cafe Goedright on 
Demife of Rolfe v. Harwood, Hilary 
Termp 14. 3, where, in a fpecid 

srerdiA, it was found, “ that the teitator 
made a will in the year 174S, wherein 
be devifed real and perfonal efiate to A. j 
and that in the year 1756 he made 
miKtbtr wiif wlterein the dtfpofition 


made to A, was different from tha 
difpofition in the will of 1748, but in 
what particulars is unknown ; but that 
the jurors do not tind that the teihitor 
cancelled the will made in 1756, or that 
the defendant deflioyed the lame ; and 
what is become of it they are altogether 
ignorantthe court of common pleas, 
except Blackstohe, Jvflictt held, 
that this fecond will was a revocation of 
the former, 3. Wilf. 497. to 516. Bur, 
on a writ of error to the king's bench, 
this judgment was reverfed, on the 
authority of the above cafe of Hitchins v. 
Faffett, a. Black. Rep. 937. ; and, 
on appeal to the houfe ot lords, the 
judgment of the rourt of king’s bench 
was affirmed. 7. Brown's Pari. Cafes, 
344. See alfo WiUet v. Sandford, 
I. Vezey, 178. 186. Powel on Devifes, 
540. 441. Harwood r. Goodright, 
Cowp. 88. Dougi, 40. 


Anonymous. 


Cafe 126. 


A WkIT OF E'RROR was brought to reverfe a judgment in the By what wordf 
common pleas, in an cjc£tment for lands in the county of» will the 

executor may 

/ r have an autio* 

A fpecial verdi£l wns found, that R. J\ was feifed in fee of the with- 

lands in queftiont that he had ifi'ue two daughters, Frances and ^9* 

yaiie ; that his daughter Frances had iffue a fon Philips and two ** 

daughters Frances and jinne ; that R. F. the father devifed to Philip.^ 

Frances^ and Anne^ the children of his daughter Frances^ and to *' 3** . 

Jancy his other daughter, the rents and profits of his manor cf ^ *' 
Spain for thirty years, to hold hy equalparts^ V12. the three grand- z. Vem. %x\, 
children to have one moiety, and his daughter ’Jane the other moiety; +3®* 545 * 

** and if it happen that either of them fliould die before the thirty **'’*‘^' 

“ years expired, then the faid term Ihould be for the benefit of 

the furvivor j” and if they all died, then the fame was devifed 4^3, *6ta. * 
sfSUMUkwifibet’relations. Afterwards he made in theie words, 9. Mod. 104. 

**^ g1ve power and authority to my executors to let my whole 5 ** 

** lands for the term of thirty years, for the benefit and behalf J*' 
ly children.** Anne^ one of the grand-children, died with- ^^*5, 
ue, Frances^ another of the grand-children, died, but left Giib.E.R.t46» 

Comynt, 88* 

1. Sria. 1 

Stra. 117*. I. Peer. Wms. 14. it. 34. 96. 700. s. Peer. Wms. 10*. aSo. 374. ega, 
j|. fccr. Wms. 11|. l|8. Pougl. 574. a. Term yit. 3. 61 own, C. C. 3x4* 


ft 

kc 



xo8* 

trj. 
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AMOKTMf*i« The first question was. Whether the power given to the 
executors by the codicil will take away that intereft which wa* 
vcfte<* in the grand>children by the will ? 

♦ [ 210 3 * Mr. Appleton argued that it would not, becaufe the execu¬ 

tors had only a bare authority to let it or improve it for the benefit 
of the children, there was no devife of the land to them. If power 
be given to executors to fell lands, it is only an authorityy arid 
not an intereji in them; but a bare authority only to let is of much 
lefs importance. 


1* • fie- 

vife lands to 
■nd^.htsgraiid. 
children, and 6'. 
Ills daughter, by 
Ofuaifiartt, mz. 
a moiety to the 
grand-children, 
and a moiety to 
the daugiuer,tlie 
grand • children 
aue Unantt *- 
‘OQmuNn, 

Dyer, *5. 350. 
Moor, 594. 
a. And- 17. 

3. Lev. 373. 
Cro. £liz. 443. 
€96. 

Ckj. Car. 75. 
a. Bulfl. 113. 
g. Mod. 9. II. 

»7 

so Mod, 99. 
39F. 4a 1. 44Z. 
516. 

^lalesT.T. ZO9. 
Cilb.E. R. 137. 
g. Peer. Wms. 
390. 518. 
a. Peer. Wms. 
go8. 

I. Vezey, 165. 
3. Burr. iSSi. 1 


The second question. After the teftator had devifed the 
profits of thefe lands to his grand-children and daughter, equally to 
be divided duringthe term, and had provided that if any die without 
ili'ue, that then it fhould furvive, and if all die, then to remain over 
to collateral relations, &c. Whether Francei being dead, but., 
leaving iflue, her intereft fliall furvive to Pbilipy or go to fuch her 
ilTue ? 

Mr. Appleton, as to that, held, that the teftator made them. 
tenants in comment by equal parts, and therefore he devifed>it by 
moieties, in which there can be no furvivorfhip. It is like a de¬ 
vife to the wife for life, and after her deceafe to liis three daugh¬ 
ters “ equally to be divided,” and if any of them die before the 
other, then the furvivors to be her heirs “ equally to be divided,** 
and if they all die without ijfue then to others, &c. the daughters 
had an eftate tail, and there was no lurvivorlhip fa). So in this 
cafe it fhall never go to the third grand-child, as long as any iflue 
of the fecund are living. 

On the other Jide it was argued, that they are jointenants and 
not tenants in common ; for th^ teftator having devifed one moiety 
to his three grand-children jointly by equal parts, that will make * 
them jointenants (bj. 

But theCourt were all of opinion, that the words in ftie will 
fhew tliein to be tenants in common, for equally to be divided twis 
to the moieties. 

So the judgment was affirmed. 

895. J.Wilf, 341. 3. Bac. Abr. 19S. Cowp. 66 q. 


(«) King V. Kumball, Cro. Jac. 
448. S. C. I. Roll. Abr, 833. 
z. Roll. Atir. 89. 3. Co. 39. 3. Bac. 

Abr. 196.—the cafe of Armftrong v. 
Eldridge, 3. Biawn'* Cafe* in Chan. 
215. 


(i) Dymr, 350. Cro. Elix. 163.431. 
z. Roll. Rep. Z56. y«!lv. zio. ^a. 
117. z. Atk. 304. 441. j and te the 
cafe of Tuckerman v. 
loS, Holt, 370. . — 
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• Woodward’s Cafe. 


Cafe *127; 


^l^HE ftatute of 23. 8. c. 9. prohibits a citation out of the Church oma. 

^ diocefe wherein the party dwells, except in certain cafes * 

therein mentioned, one whereof is, viz. « except for any fpirirual u^n^th/in'X 
**■ caufe negle^led to be done within the diocefe, whereunto the birants. and net 

“ party (hall be lawfully cited.” “P«n ••»ofe who 

• live eirewheie, 

* One Woodward and others, who lived in the diocefe of Liich~ though ihty oc- 
field and Coventry^ but occupied lands in tho diocefe of Peterborough^ <=“1^ •• 

were taxed by the pariAiioners, where they ufed thofe lands, for 
the bells of the church ; and they refufing to pay this tax, a fuit c. Comb, 
was commenced againft them in the Bijhop of Peterborough's iji. 

Court; who thereupon fuggeiled this matter, and prayed a prohi- S. C. s&lk. 1^4. 
bition, becaufe they were not to be charged with this tax, it being *34»*s*' 
only for church ornaments. Roll. Abr. 

And a prohibition was granted. ^ 

The reafon given was, Bccaufe it is a perfonal charge to which 4* Mod. 14*. 
the inhabitants only arfi liable, and not thofe who only occupy in »• *86. 

that garifh and live in another; but the repairing of the church is 
a real charge upon the land, let the owner live where he will. ,0. Mod.^i3l 
sS. Mod. 416. %. Stra. 576. 3. Com. Dig. ** Eglife*’ (G. 3.). i. Ld. Bay. 59. 5,1. 

l^Ld.Ray. 1408. j. Mod. 389. Free. Chan. 42. 3> Mod. 338. i.Bac, Abr. 616. 
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TRINITY TERM, 


The Fourth of James the Second, 

I N 

The King’s Bench. 

Friday-t June 1688. 

Sir Robert Wright, Knt, Chief yujiice* 

Sir Richard* Holloway, Knt, 1 

Sir Thomas Powell, Knt. > Juflices. 

Sir Richard Alii bon, Knt, J 

Sir Thomas Powis, Knt. Attorney General. 

Sir William Williams, Knt. Solicitor General, 


* The Case of the Seven Bishops. 

T he King, having fet forth “ a declaration for liberty of 
« confciencc,” did, on the fourth day of May iafl, by 
order of council, enjoin that the fame fhould be read 
twice in all churches, &c. and that the bilhops fhould diftribute it 
through their refpeaive diocefes, that it might be read accordingly. 
The Archbishop of Canterbury, togetiier with fix other 
bifhops, petitioned the king, fetting forth that this declaration was 
founded upon a difpenfmg power, which had been declared illegal 
in parliament, and therefore they could not in honour or confciencc 
make themfelves parties to the diftribution and publication of this 
declaration.' They were thereupon fummoned before the king in 
gBE^and, refufing there to give recognizance to appear before 
thecjfrt of king’s bench, they were committed to the Tower 
by arrant of the Council-board. 

The Attorney General moved for a habeas corpus re- 
Jhable immediate j and the fame morning in which that motion 
■was made, Sir Edxvard Halei^i Lieutenant of the Tower, re¬ 
turned the fame, and they were all brought into the court. 

P 4. The 


•[2ft J 

Cafe 128. 

On a return to a 
habeas corpus to 
brinifupperfooa 
cumtnitRd . oa 
an ex officio in¬ 
formation for a 
libel, the de¬ 
fendants majr 
take objeAiuns 
to the return, 
although tha 
habeas eorpsst 
was obtained by 
THE xjMO for 
the foie purpoib 
of taking tbdir 
pleas, * 

s. c. 4. State 
Tr. 300. 

5. Suta Tr* 
749 ’ 

Doiigl. ijg. 
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4 return to a * The fubftanceof the retiirnwas, that they were coiiitnltt«| 
wMrant hjg cuftody by warrant under the hand^ and fesds <rf the hon.^ 

Chancellor Jefferies, and alfo naming more of the lords of 
fteh i^rfons, ^ the privy-council, dominos coacilii, « for contriving, making, and 
inentioning publiming a feditious libel againft the king, &c.*’ It was prayed 
flieir {tames, that the return might be filed, and that the information, which was 
aod defcribing exhibited againft them for this crime, might be read, and 

.*!“?. that they might A plead infl^nUr. ' • 


** moflliononr- 
•* able pri»'jr' 

** council,'* is 
fulficlent. 

'' 9. Mod. 4.6. 5a« 
so. Mod. 334. 

J a. Mod. 74. 

oS. II3. 641. 
t'itzg. a6^. 
g. Stra. 3, 

'< 1, Ld. Riy. 65. 
778, 

*. Id Ray. 
851-978.1030. 

*303- 

1). ugl. 158. 

%. Teim Rep. 

» 5 S* 


Pemrerton, Ser/eant, Mr. Finch, and Mr. Pollexpen, 
oppofed the reading of it, and moved that the bishops might be 
difeharged, biecaufc they were not legally before the Court; for it 
appears upon the return that there is no lawful caufe of commit¬ 
ment, and that for two reafons : 

First, Becaufe the perfons committing had pot any authority 
fo to do j for upon the return it appears that they were committed 
by feveral lprds of the council, whereas it {hppld have beep by fo 
many lords i» council, or iy order of council. 

All I BON, JuJficey replied, that when a commitnient w^made 
by the Lord Chidfjuftice of this court his name is to the warrant, 
but not his office ; it is not faid “ committitur per Capitalem fuf- 
“ thiarium Anglics^ i^c.” fur he is known to be fo; and why 
flioiild not a commitment by fuch perfons toncilii be as good 

as a commitment by Sir Robert Wright, Capitalem Jttfti^- 
tiarium f It Vvas enough for the officer tc»return his warrant, and 
when tiiiit is d me the Court will prefunie that the commitment 
was by the power which the lords in council had, and not by that 
power which they had not. 


Mr. Finch anfwered to this, that the Lord Chief Juilice al¬ 
ways carries an authority with him to commit wherever he goes in 
England j but the lords of the privy council have not fo large a 
power; for though they are lords of the council always, yet they 
do not always act in council. 

* r. ^^4 3 * Then the ftatutc of 17. Car. 3. c. 10. wap read, in which 

there is mention made of a comiiiitmcnt by the lords pf the privy 
council, &C. 


But it was anfwered, that that ftatute was to relieve againfl il- 
, legal commitments, and thofe enumerated in that a^ were fucH 
only, and none elfe. 

f>n an informa> SRCONiiLy, They ought pot to be committed £br this 

^ mifdemeanor. The Bishops are 
bifliopor'oiher therefore the prpeefs ought tp be afummons.^ by way of 
fear, for any out of THE Crown Office, and not to Commit them»t]% firif 
marur aniMpt^ time. If a man come ip voluntarily, he cannot be charged wim ap 

’ the firft proeefs tpay be by and not, at in other eafes, by Jifiringat. foft. ^£5* 

Co. ti., do.Ent. 37a.' I. And. 48, Rafial, 599. Finch, 35a. a. Hale, 194. 

* . 4 . t J ^ » j| 

information i 

4 , t > « I t ^ 
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Information; neither can a perfon who is found in court by any T** 
proce6 be fo charged if it be illegal, as if a peer be committed by ' 

fapias. . 

And it was ftrongly infifted, that peers of the realm cannot be 
committed at the iiril: inftance for a mifdemeanor before judgment; 
and that no precedent can be fhewed where a peer has been 
.brought in by capias^ which is the firft procefs, for a bare mifde¬ 
meanor. The conftant proceedings in the star chamber. 
upon fuch informations were, vi%. firft the Lord Chancellor 
fent a letter to theper(bn j then, if he did not appear, an attachment 
pent forth (a)^ 

The Icing’s Counsel anfwered, ftiat a i^er may be com¬ 
mitted for .the breach of the peace (b)^ for which furpties are to 
be given; and can there be any greater breach of the peace than a 
libel agaiif (I the king and government(r) ? It is certainly fuch a breach 
of the peace for which foreties ought to be demanded ; for where 
^ere is any feditious a£t, there muft be a breach of the peace, and 
if fureties are not glveU) then the perfon muft be c(»nmitted. 

The objedions were over-ruled by three fudges (d). 

THE information was then read, which in fubftance was (^), A enndnl kht 
That the king, by virtue of his prerogative, did, on the fourth day format^ Um 
of jdpri/f in the tnird year of his reign, publifh his gracious decla- 
‘ zation for liberty of confcience, which vras fet form in heec verba, of « royal pn^ 
That afterwards, on the 27th of Aprils in the fourth year of his damation, Iqr. 
reign, the king did publifh another declaration, reciting the for- maiicloufly 
nier, in which he exprelled his care that the indulgence by him 
granted might be preferved, &c. That he caufed this laft declara- 
tion to he printed; and to manifeft his favour more fignally to- Uonagainfl H* 
WRrds his fubjeds, on the fourth dsiy of May 1688, it was or¬ 
dered in cpuncil that this declaration, dated the 27 th day of April 
iaft, be re^ on two feyeral days in all churches and chape|s in the 
kingdom, gnd tjiat the bifhops caufe the fame to be diftributed 
through their feveral diocefes, &c. That after the making of the 
faid order, &c. the bishops (^naming them) did conjult and con- 
Jpire amongft thcmfelves to lefTen the authority and prerogative of 
the king, and to elude the faid order} and in further profecution 
of their foid confpiracy, they, with force and arms, did on the 18th 
day of May^ ^c. ^ unlawfully, malicioully, &c. frame, compofe, si r 2 r e 1 
and write a libel of the king, lubferibed by them, which they caufed ^ ^ ^ 

to be publifhed under the pretence of a petition. Then the pe-. 
tition waaAet forth h^f verba, i» contemptum di£li domini 


^Croippion's J^rifdiaionof Courts, 
IT, 315. 4. Inft. 25, Reg. aSy. 

I See'the nfe of Sir Baptift Hicks, 

(r) SeeRex. v. Wilkes, t, WUf. *5*, 
160. that a libel is not a Breach of 
Peabe j bat only tends to a breach of 


(d) The three Judges w^lVat out, 
Cbi$f yujlittf Ail ISON and Hovto- 
WAT, Juftieaiy againA Poweli., 

Ste z. Wilf. 159, 

(e) See the informatloa verbatim, 
St, Trials, 317. 

Tin 
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_ t 

^ TheKing'sCouhsel moved that the defendants nwgbt pleal 
*^^****^ i courfe of the Court when a naatf 

•ie brought into brought thither in cuftody^ or appears upon recognizance, 

•r*»P]^r*o^ Counsel on the other fide prayed an imparlance and 

•n rte^aauee, ^ of iiiformationi and argued that the defendants ought 
ie muft plead not ttf plead injiantery becaufe their plea ought to be put in writing, 
that they ought to have time to conAder what to plead ; that 
1, Show. 56. impoilible to naake any defence when they did not know the 

a. Salk. 367. accufation, and that the prarace of the Court anciently was with 
514. toHtra, them. It is true, when a Jubpeena is taken out, and the party 
w appear, but is brought in by capiaOy he fhall plead infiaa^ 

^4.**™ ter ; and the rcafon is, becaufe he has given delay to the caufe : 

5. Cen. fb it is likcwife in cafes of felony or treafony but not to an infer- 

93 > mation for a mijdemeanor. 

The clerk of the Clerk OF THE Crown then informed the Court, that 

SifyThc"praaice ** courfe to plead injlanter in thefe foUowu^ cafes : firjl^ 

®f the court. whcn the perfon appears upon a rec&gnizancey or in proprid per- 

fond \ or, fecondlyy is a prifoner in cuftody upon any information 
for a mifdcmeanor vrhere no procefs ifl'ued out to call him in. 


Oj *n informa- As to the objetSion that the defendants cannot make any defence 
J U.>! ^r *”'h a copy of the information, the ufage is otherwife even in 

rfefe^ant’is not where a man’s life is concerned (a ); and what greater difficulty 

iauricdtoa CO. can there be to defend an accufation for a mifdemeanor than a 
pjr of »•« infor- charge for high-treafon ? Certainly the defendants dl know Whe- 
ther they are innocent or not. 

(rr) 1. Lev. 68. MoK>r» 6£6. t. Show. 131 x. Hale, i% 6 . a. Hawk. P. C. 
ch. 39. f. 13. 


Thefe points being over-ruled by the Court, THE Archbishop 
offered a pica in writing, the fubftance of which was, that they 
(naming all the defendants') were peers of parliament, and ought 
not to be compelled to anfwer this misdemeanor immediately, but 
they ought to appear upon due procefs of law, and upon their 
appearance to have a copy of the infonnation, and afterwards to 
imparl j and becaufe they were not brought in by procefs, they 
pray the judgment of the Court. 

'I'his plea was ofiered to the end that what was denied before 
, upon amotion might be fettled by the opinion of the Court, but 

it was over-ruled ). 

* f 216 1 * Then they pleaded feverallv not gffilty,** and were tried at 

^ THE bar a fortnight atterwards by a Mtddlejex jur^^ 

quitted. 


IfM impisrianca 

to an intoinn. 
Iran he ret'ufLd 
OR Mrclioa, the 
Court rtijy rc- 
jc^ a plea cal. 
cuhted to hrii.j 
the Tatne c]'i>.r. 
tton a^ain be¬ 
fore t'le Court. 


(a) See Firzhanrls’s C^fe VuU 3 • «>f Mf. 
Harjj^rave’s edition of State Triab, page 


241. to »6i, S. C. j. Vent. ^^54, 
and 2. Show. 163. Aorir. 
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Anonymous. 

ACTION OF nSBT was brought upon a bond againft the 
tAL defendant} in which bond the faid J, B. the elder and 
^ A. B. the younger were jointly and fever;dly bound in 
the penal fum of one thouland pounds, conditioned, “ that if the 
** above bounden A. B. (omitting the word “ younger”) do and 
*t*{haU forbear knowingly and wittingly to come to, or write let- 
“ ters unto C. the wife of D. that then tlic obligation to be void.” 
The defendant pleaded, that he did not come to, or write letters 
to the laid C, knowingly, &c. The plaintiff replied, that he ex¬ 
hibited an information againd; A. B, the younger (Ihewing in what 
Term) j and that it was agreed between them, that inconSderation 
he would forbear to profecute the fame, the faid A. B. the elder, 
together with A. B. the younger, Ibould become bound to the 
plai ntiff isi»one thoufand poun^, that the faid A, B, the younger 
fflOOidlSot knowingly or wittingly come into the company, uc. 
th exacts forth the bond and the condition thereof at large, and 
avep that A. B. in the condition mentioned is A. B. the younger; 

^farther that the faid A. B. the younger did afterwards knovv- 
inf !y come into the company, &c. I'he defendant rejoin^ and 
0d, tiiat the plaintiff ought not to aver that the aforefaid A, B. 
the younger is the perfon in the condiuon of tho faid bond, ^c. 
The plaintiff demurred. 

. The 


Cafe X 2 c« 

If A. M. /€ii0r 
and A. M* hum 

Mtor be 
and 

bound inalwiMh 

bur, in netdag 
their namai hi 
the condtiioa, 
the wont 
** younger** 

be omitted, ^ 
the obligee. In 
debtonthebond, 
is not 

to aver, that the 
faid^.F./wrfsp 
is the ftr/m 
named in the 
condition } Ihr 
it is condflaiN 
with the lipcaMt. 

t. Ro* Ab. Sda. ' 
6. Mod. jxa. I 
1 . Term Rep, ^ 

JOI. 

z. Term Rep. 
I 7 ». 
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The queftion was. Whether the plaintiff was eftopped by tilt 
words in the conation to m:dre fudh an averment ? 


It was ^gaed fortheplainti/f^j that he might make fuch an aver¬ 
ment, which is to reduce a thing to a certainty which was very 
uncertain before, if it be not repugnant in itfelf; nay fometimes 
an averment does reduce contradiflory things to a certainty. It is 
plain that J, B. the younger is bound in this bpnd; the objedion 
is, that A» B. the elder being of the name and being likewife bound, ‘ 

‘ C 7 1 condition might refer to either. * It is agreed there are 

^ ^ many cafes where a man Audi be eftopped to aver againft a record ; 
but this averment is not contradi^ory to anything in the record ; 
for it appears by the pleadings that the information was profecuted 
againft A. B» the younger, and therefore«be muft be intended to 
be bound not to come to the faid C. knowingly, &c. If an eftate 
ihould be devifed to A, and the name of the teftator omitfod in 
the will, yet the devife is good by an averment of the name, and by 
proof that it was his intentiem to give it him by his will (a). So 
if the plaintiff fhould claim a title under the grant of fuch a per- 
fon Knigbty and the jury find he was an Ejquire^ but that the 
Knight and the Efquire are both the fame perfon, this is a guod 
declaration (b). It is ufual to make an allegation even againft the 
exprds words of a condition to (hew the truth of an agreement ; 
as where debt was brought upon a bond of a hundred pounds, condi¬ 
tion^ Jo pay fifty pounds within fix months, the defendant pleadr . 
ed the ftatute pf ufuryi the plaintiff replied, .that he lent the 
money for a year, and alledged that by the miftake of the ferivener. 
the bond was made payable in fix months j the defendant rejoined 
that it was lent for fix months only: and upon a demurrer this was 
adjudged to be a good allegation (e)^ though it was againft the 
very words of the condition; which is a ftronger cafe than this at 
the bar, becaufe the averment confifts with the condition of thq 
bond (d)^ If a man fhould levy a fine and declare the ufes thereof 
to his fon and he has two fons of that name, and then an 

averment is made that he intended to declare the ufes to his youngeft - 
fon of that name; this averment out of the fine has been adjudg¬ 
ed good {t) for the fame reafon given alre^y, which is, becaufe 
it flands with the words thereof, and it is a good iffue to' be 
tried. It cannot be obj efted that the bond is illegal, being entered 
into for the not profecuting of an information, becaufe a nolle pro;’ 
fequi was entered as to that matter, fo it is the a<ft of the Court* 
L^ftly, It was faid, that every ejloppcl muft be certain fo evc^ in¬ 
tent (f) ; which cannot be in this cafe, for by the words of this 
condition it is uncertain which of the obligors Iball be tiStSflfifii.. 


E contra. It was argued, that an eftoppel is as well intended 
by law, asexpreffedby words; and thaf if an averment can be t^cn,^ 


(4,) ». Leon. 35. X. Vern. 6*4. 
Free. Chan. 

‘ Lin. Rep. iSt.sx}. 

(<) Nevifen ». WWt%, Cm. Car. 
coi. See alte Fitsc. 74- 76* 

See Hioum v, Vjotfeyt ante, 35. 


(c) 4.Co. 71. S.C0.155. PTfiftiiaS. 

See Rex v. Florne, Cpwp."Sfx^ 
a defci^ioo of the three iMdt of r<rW 
feietwr; and Qpugfaa, 139. that cer. 
tainty to a certain intent in eveiy peer 
tieular is neselTary in e^oppU, 
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yet ^is 18 not well, becaufe the plaintiff hath abfcdutely averred Ampmv'amnn 
that B. in the condition is Jf, B. the younger; he * fliould 
have (iUd, that B. in the condition is intended J, B, the younger, 
which might have been traver&d, and ifltie taken thereon. 

No judgment was given, for this cafe was ended by com* 
pxooaife. 


Hoil againji Clark. 


Caf^ rjfim 


T his was afpecial verdi(A in eje£hnent for lands in Weiherfield A wil! mntiiig 
in the county of upon the demife of Abigail PheafanU 

The j ury iWf that one Clarb was feiled in fee of the lands 

in queltion, who by his lait will in writing, bearing date the four- 

teenth day of September in the year 1666, devifed the fame to three witnefti, 

Benjamin Clark for life} fo to his iirft and fecond fons, dec. in tail ie fuAeient to 

male j and for default of fuch ilTue, th .n to his two lifters for life, 

remainder over, &c.’ This will was attefted by ane witnefs only. ^ ^ 

They find that the laid John Clark made another will, dated the fixth 

day of February 1679, which was thirteen years after the making a. c. 3. whidi 

of his firft will, and that by this laft will he revoked all former wills «quiret that 

and teftaments by him made. They find an indorfement on this w 

will, written by Ae teftator himfelf in thefe words: “ My will and tj,e rrtftntiT •( 

' teftament dated the 6th of February 1679, and then publiftxed the witiMfta, 

“ by me in the prefence of three witnefles.” They find that this only leftn to 

laft will was fo publilhed and attefted by three witnejfes inhispre- 

fence, butthatit was not figned by the teftator in their prefence (a), 

They find that Benjamin Clark entered, and devifed the lands to not to ttw 

Mary Micklethwaitej who made a leafe thereof to the plaintift for *■ tktr wU «r 

three years, upon whom the defendant entered. “ . 

' Ante, 003, 

This cafe was argued at THE bar, .and in this Term at the ^oil. 259. 

BENCH /eriatim. 3. Lev. 


The Angle queftion was. Whether this laft will, not being duly 
executed according to the ftatute 29. Car, 2. c. 3. is a revocation 
of the firft will, or not ? 

It was admitted by all, that it was a good will to pafs the per- 
fonal ejlate^i but as to the point of revocation THE Court was 
divided. 

X/VTWXCH, Jufiiee^ argued, that it was not a revocation: he 
agfeedjjldf if the laft will has any refpe^ to the firft, it muft be 
BS a ^revocation, or not at all; which revocation muft depend upon 
' the dbnftrudlion and expofifion of the fixfti paragraph in the ftatute 
of muds, dec. tire words whereof are, ** Thatnodevife in writing 
** fx lands, &c. nor any claufe thereof, lhall be revoked otherwift 
** ; tiian by fome other will or codicil in writing, or other writu^ 
, **''declanng the fiunc^ or by burning, cancelling, tearing) or ob- 


Salk. 60E. 
z. Vcm. 94>, 
z. Efp. DIf, 
iS;. 

xo. Med. f. 
467. 5ze. 
Cowp. 9a. 

5. Browa^ Caf. 
Par. 4g. 
f. BrewnTi Get 
Par. 3^4. 

I. Peer. Wma» 
* 39 - 

Com. Rep. t 9 f» 
Cowp. 54, 

92. 814. 

•[« 9 l 


(e) $n a. Vexeyi 454. 


Dougl, S44. «*0V. ^ 


“ literating 
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** literatin^ the fame by the teftator himfelf or in his pre^nce, and 
" by his direiStion or confent. But all devifes of lands, &c. fhall 
« remain and continue in force until burnt, cancelled, tom, or 
« obliterated, by the teftator or his dire£lion in manner afore- 
« faid, or unlefs the fame be altered by fome other will or codicil 
in writini|, or other writing of the devifor, Jigned in the pre-^ 
« fence of tliree witnejfes^ declaring the fame.” So that the quel* 
tion will be. Whether a will which revokes a former will ought 
to be ligned by the teftator in the prefence of three witneftes ? It 
is clear that a will by which lands are devifed ought to be fo ftgned, 
and why fhould not a will which revokes another will have the 
fame formality ? I'he ftatute feems to be plain It fhould, for 
it fays that a will fhall not be revoked but by ^^||||ji|inll or cc^icil 
in writing, ** or other writing of the devifor, fi^Rt by him in the 
“ prefence of three or four witneftes declaring the fame :** which 
laft claufe is an entire fcntence in the disjun<^ive, and appoints that 
the writing which revokes a will muft be ftgned in the prefenceof 
three witneftes, &c. Before the making of this a^ it was fufft- 
cient that the teftator gave directions to make his will, though ho 
did never fee it when made ; which mifehief is now remedied,* not 
in writing the will, but that the party himfelf fhould ftgn it in the 
prefence of three witneftes; and this not being fo figned, but only 
publifhed by the teftator, in their prefence, it is therefore no good 
revocation. 

Street, fujitce^ was of a contrary opinion, that this was a 
good revocation: that the words in the fifth paragraph of this fta» 
tute which altered the law were, “ That all devifes of lands, &c. 
“ fhall be in writing, and figned by the party fo deviling the fame, 
“ or by fome other perfon in his prefence, and by his exprefs 
“ dire<ftions, and fhall be attefted and fubferibed in the prefence of 
“ the fitid devifor^ by three or four credible witnejfes^* In which 
paragraph there are two parts:—F irst, The act of the dpvilbr, 
which is to ftgn the will, but not a word that he fhall fubfcrili^ 
• r 220 ] name in the prefenceof three witneftes.—* Secondly, The 

aCt of the witneftes, v/z. that they fhall atteft and fubicribe the 
will in the prefence of the devifor, or elfe the will to be void. 
But the fixth paragraph is penned after another manner, as to the 
rex'oeation of a will, which muft be by fome codicil in writing, or 
other writing declaring the fame, figned in the prefence of three 
witneftes. Now here is a writing declaring that it fhall be revoked, 
not exprefly, but by implication ; and though that claufe in the 
disjunctive which fays that the revocation muft be by 
of the devifor, figned in the prefence of three witneftes, ok. yet 
in the fame paragraph it is fatd, that it may be revoked by a cbdicil * 
or will in writing ; and therefore an exp^tion ought to be made 
Upon the whole iiaragraph, that the intention of the law may mom 
fully appear. Such a conftruCtion has been made upon 
sW. fonteiice, where part thereof was in the dit^niftive; as forinft^ce, 
|!c, i.Saand, A man vras poffcfted of a leafe by difTeifin, who afligned it to 
' another, Rid covenanted that at the time of the aftignment it waf 

a^ood,* 


. H0tt* 
mgmuip 
C^AKK. 
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a good, true, and tndefeafible leafe, and that the plaint!^ (honid Kort 

enjoy it without interruption of the diiTeifor, or any claiming under 

him; in this cafe dilTeifee re-entered} and though the covenant C*-***- 

was in the disjunctive to defend the affignee from the dilleifor, or 

any claiming under him, yet he having undertaken for quiet en- Poft. 

joyment, and it being an indefcalible leafe, it was adjudged that lo. Mod, |t4* 

an expoiltion ought to be made upon the whole fentence ; and 

•fo the plaintiff had judgment. 

Herbert, Chief yuflice^ was of the fame opinion with 
Street, JuJlice {a). 


(«) The law of this cafe is faid to 
have been confirmed by Lord Hardwicie, 
in the cafe of EUit v. Smith. A man 
makes a will revoking a former will ^ 
ic was attefted by three witnefles in his 
prefence, according to the devifing tlaufe 
of zg. Car, z, c. 3. ; but it was not 
figtied by him in their prefence, accord¬ 
ing to the revoking clauft in the faid 
flatute; but after he had figned it, oa 
the 4 (itneircs being called into the room, 
he acknowledged it to be his hand¬ 
writing and feal, pointing with his finger 
to the will. One queftion was, Whether 
it was well executed as a revocation ? 
And by Har.uwicke, Chancellor^ the 
words ** figned In the prefence of three 
** witnefles'* refer to the next preceding 
words “otherwriting" only, and not to 
*'awlll orcodicilj" and foil was deter¬ 
mined in the cafe of Hoil v. Clark. 
JVjchardfbn on Wills, 297. 5. Bac. Abr. 


J05. And by Oilubrt, C. B. a re¬ 
vocation may be either by a fnhfe^uen^ 
•will fufiiciently cffeAnal to alter tbe dif- 
pofition of the former will, or by a writ¬ 
ing declaring it to be revoked. G ilbert's 
Dev. 107. 3. Salk. 396. See the cafe 

of Grayfon v. Atkiiifoii, 1. Wilf. 333, 
2. Vezey, 4.54. ; and Eilis v. Smitli, 
Michaelmas Term, 27. Geo. z .; Carter 
V. Price, Douglas, 244.' But fee the cafe 
of Eccledon v. Speke, that a will not at- 
teited, according to the deviling claufe, in 
the prefence of the teflator, nor inconfiftent 
with the devifes in a former will, cannot 
operate as a revocation of fuch former 
will; for that for this purpofe it mud 
be a good will in all eiieumftantes. Foil. 
259. I. Show. 89.—See alio the cafe 
of Onyons y. Tycr, 1. Peer. Wms. 343. 
Free. Cb. 459. and Powc} on Devife^ 
46S. 


TgiNity 




TRlNtTV TERM, 

The Fourth of James the Second, 

I N 

The King’s Bench. 


Sir Robert Wright, Knt, Chief JuJlice* 
Sir Richard Holloway, Kni. 1 
Sir Thomas Powel, ^JuJiices* 

Sir Richard Allibon, Knt, 


^Sir Thomas Powis, Knt, Attorney Gmerah 
(S/r William Williams, Knt* Solicitor GeneraU 


• Rex axainji Grimes and Thompfon* 

T he DEFENDANTS were indikSted for being common pawn- ^ *•« io* 

brokers, and that Grimes had unlawfully obtained goods of ' * 

iheCountefsofy&c. and that he,together with one Thompfon^ KqainAoi^ 
'fer confederathnem et ajiutiamt did detain, the laid goods until the :• ch« aaiwtul 
Couniefs had paid him twelve guineas. Thompfon was acquitted^ of the other, 
mjid Grimes was found guilty; which muft be of the firft part of 
tm^ndidraent only, for it could not be per confederatienem v/lth 195. 321. ^ ’ 
Thompfon* »• R*/* 

It was therefore moved in arreft of judgment, that to obtain 
goods unlawfullyt was only a private injury, fbr which the party 
ought not to be indicted* 

*- T o which it was anfwered, that a plain fraud was laid in this * f 221 1 
indi^ment, which was fufficient to maintain it; and that though ^ ^ 

one was ac<y^ed, yet the jury had found the other guilty of the 
Vhole. 

: But THE Court were of opinion, that the acquittal of one 
is the acquittal of bodi upon this indi£lment.-oAnd therefore it . * 

was qualhedf 


. Kinff 


>OL.llI, 


Q 
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Clfe !33. 


A t'fnm tjut 
t'> (Mrton to 
i^hote ufe a 

S opyliold tAate 
I furrendered 
ftiail come in 
and b: admitted 
aAar three prd* 
dainationty or 
otherwife that 
Ills land (haii be 
eoaraiTFOi ia 
{nod. But thia 
auilomflull not 
b nd «» imfanl { 
and therefore if 
'a furrender bs 
Wtade in fee, 
and thefurien* 
derae die before 
the neat eoort, 
the eAate it not 
Ibrfeiied hjr the 
infant heir of 
the furrenderee 
not coming in 
after three pro* 

' cUiMtioaa.~ 
yetcrf, If 
it' may not be 
Maed 

♦ f 422 ] 
{jC.f.Lvi.ydf. 
8. C,S«Uc. sS6. 
8 . C. t. 8bow.. 
31. 83. 

S.C.C'oiab.ii8. 
5. C.Carth. 4.1. 
8«C.a.nan.438> 
8. Co. 90, 100. 
Flowd. j7t, 

X. Lev. 63. 

I. Ro.Ab. 568. 
^i^y. 4a. 

1. Lcou. 100. 

3. Leon. azi. 
Cro. Jac. szb. 
a. Vwn. 343. 

537 * 

Uf. 

<!«ny. 71. 84. 
.■jj* Mod. t8« 53* 
'dS,,’73. 94« 

X* 9 <mf* ae6, 

'■Ms'' 


King agatnfi DilliftoB. 

Hilary Tert^, 2 t 3 . Jac, !• koll 494 . 

A WRIT OF ERROR vras brought to reverfe a jutigiBent iii 
^ cjeiSlinent, given in the common pleas, fbrohe ntemiage and 
twenty acres of land held of the manor of Swafilng* 

I'here was a fpecial verdi£l found, the fubffance of which wa^ 
v/s. That the Lind in queflion was copyhold, held of the faid 
manor of Swajiing in the county of Suffslk \ and that Hertrj 
PVatner and hlixabeth his wife, in right of the laid Elizabeth, 
were feifed thereof for life; remainder to John Ballet in fee; that 
the cuKom of the faid manor was, that “ if any cuftomary tenant 
“ doth furrender his eftate out of court, that liich furrender lhall 

be prefented at the next court of the laid manor, and public 
** proclamation lhall be made, three court days afterwards, for thC 
** party, to whofe ule the furrender was madct to come and be ad« 
“ mitted tenant; and if he refufe, then after three proclamationi 
** made in each of the faid courts, the lleward of the faid manor ilTueth 
“ forth a precept to the bailiff thereof to feize the copyhold r.s foi<^ 
“ feited.” They find that i/f«ry and his wife, and^ffM 

Ballet, made this farrender out of court to the ufe of Robert Freemaii 
and his heirs, who died before the next court, and that yobH 
Freeman, an infant, was his fun and heir} that, after the faid fur*' 
render, three proclamations were made at three feveral courts held 
for the feid manor, but that the faid 'John Freeman did not coitiC 
to be admitted tenant; that thereupon thefteward of the faid manor 
made a precept to the bailiff, who feized the lands in queftion at 
forfeited to the lady, who entered and made a leafe to the plaiii« 
tiff, upon whom the defendant re-entered. 

The fingk queftion upon this fpecial yerdi£f was, Whether this 
was a forfeiture, and fo a good feizure to bind the right of an 
fant? 

• It WAS ARGUED for the plaintiff \n the a£lion,that itwasa goo 4 
feizure and a forfeiture till the infant Ihould come of age; for as • 
copyhold is eftablilhed by cuftom, lb likewife it is culfcm 'which, 
obliges the infant to the conditions thereof; and therefore where 
one under age has an eftate upon a condition to be performed hf 
him, and that condition is broken during his minority,, the 
loft lor ever {a). In this cafe the cuftom obliges the heir to he 
admitted, that the lord may be intitled to a line; whi^ if he fiioul^ 
lofe becaufe his tenant is an infant, then that privile^tsof infaiicj^ 
v/orks a v/mig, which the law will not permit {b)* It is tru^ 
an mfant lhall hot be prejudiced by the laches of another, but ftiaHi 
be anfwerable for himfeir; and therefore if he is tenant of lands and 
the rent Ihould be unpaid for two years, and no diftrefs can be foun<^ 
a ccjfavit lies againft him, and tlie lord lhall recover the land, 

► 

(<i) 8. Co. 44. Whittingham’s Caft, Wm*. 2 ;i. Stra. 447« 254. i(M.s> 
t.at«h. 199. Jon«H, 137. 1070. s and ib» 9. Gto, !• c. a^. po 2 < 

(t) S«K Piec. Cba». 568. 3. Fear, in at/ih « 

cattle 
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tsufe of the ndn>perfcrmance^which ariies by bis own default (0). Kttr^ 

So if one under age be a keeper of k gaol and fufFer a prifoner 
toefcape out of execution, an adtion ot debt wtll lie againft him 
lipon the ftatute of Wejimtnji^^ the Second It was agreed i, Pe«, Wirt, 
that fuch a cuilom and non-claim will not foieclofj an heir who 7 *^* 
i<t an infant and beyohd fea at the time of his ancellor's death, though 
^ he is bound by the cuftom to claim it at the next court} but that 
if he will come over and tender himfclf, though after a feizure, he 
fhall be admitted ; and fo fliall the perfon in this cafe if, after his 
minority, he offer himfelf to be admitted ^cj. But it cannot be 
denied, but that the lord may feize when the heir is beyond Tea, till 
he return and tender himfelf to be admitted; and by the fame rea> 

|bn he may alfo feize in this cafe during the minority f'dK A R«y jtt. 
temporary forfeiture is no new thing in the law; for if Jime co- 
vert be a co|^holder, and her hufband make a leafe for years with- ^ 
cut licenfe of the lord, it is a forfeiture, and fhall bind her during 
the coverture (e). So the law is, that the lord may feize the land 
till a fine is paid, for*it is a reafonable cuHom fo to da (f), It 
has been held a good cuftom for the lordtoafEgn a perfon to take the 
profit of a copyhold efiate defeended to die infant during his mi¬ 
nority, without rendering an account when he came of age (g), 

* So that all that is to be done in this cafe is to enforce the in- » r 222 1 
fant to be admitted, that the lord may be entitled to a fine; the ^ ^ ^ 

inheritance is not bound, but the land is only feized quoufque, 

£ CONTRA it was argued, That here is a general feizure, which 
cannot extend to an infant, for he is not bound in a writ of rights 
much lefs in an inferior court, after three proclamations; but if this 
had been a temporary feizure the jury ought to have found it fo, ^eon. 
Which is notdone; that thereare many authorities in the Books" which 3. Leon. »ss. 
affirm that an infant is not obliged to be admitted during his non- *7* 

age, or to tender the fine in order to an admittance; and that the * 5 * * 39 * 
law was fettled in this point; and therefore, without any further 
niSgpment, he prayed judgment for the defendant. 

Afterwards, in Hilary Term the Firft of William and Aiarj^ tins 
cafe was argued feriatim at the bench, three Judges being, of 
iU contrary opinion to the Chief Justice, for the affirming of 
the judgment. 

£vre, yujiice^ premifed two things.— First, That he could 
• f i ul ' in tend but that this vcrdi« 51 ; had found an abfblute forfeiture, 
the jury having no way qualified it as to a certain time, and there¬ 
fore he would^giveajudgmentupon the whole record.— Secondly, 

’•He agreed that a feoffment of an infant was no forfeiture at the 
<;ommon law, and that as a particular cufiiom may bind an infant 


(«) Co. Lit. 3SO. I. RolL Abi. 
,38. Plowd. 364. 6. Ce. 4. Ray. 

tiS. 8. Mod. 193. 247. 364. 

. ( 3 ) %. Inft. 381. See alfo Plowd. 

879 * 3 ®** 9 * 4 ^* 

(je\ Sir Richard Letchford’a Cafe, 

t. Co. 100. 

Jf/) Underhill v. Kelfey, Cm. Jac. 


(«) Saverne «. Smith, Cro. Car. 7.— 
See aifo Citberi’. Tenures, 243 2. Com. 
D.g. 525. 

(y) Jackman v. Hoddtfden, Cro, 
Eliz. 351.—See alfo Gjtb. Ten. 234. 
Co. Lit. 59. 

(f) I. Leen.2S6. a. Leon 339. 


sat* 


0.2 


for 
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Kf'io • for a tiiTic, fo it may bar him for ever; but. Whether this cullom, 
a«* it IS i'ouiiJ in general words, (hall bind an infant after three pro* 
BiLbi.iov ? isno*v the queftioii, he not coming then to be admitted* 

And he held thaj it fhall not, and for thefe reafonsi 
First, The right of infants is much favoured in the hw, and 
their lach"S (ball not be prejudicial to them as to entry or claim, 
upon a prclumption that they underftand not their right; and there*' 
t.Stra. P4.. fore in a c'jfeivit per biennium^ which is a remedy given by the 

604. ft itutc of Ivejlmirjier the Seesnei, and which extends to infants who- 

». StM. 93-’ J^J^yg the land by dw feent (a) i for if a cejjer be in that cafe the 
infant (hall hav'e his age, becaufe the law intends that he docs not 
j{. Vpm 34.2 know \\hat rrrcais to tendci ; it is admitted that if an infant do^ 
3. not preient to a chinch within fix months, or do not appear 

SCO* iS* S' wuhin a year, thit his light is bound; but this is becaufe the law is 

• I 224. 1 tender of the ' church, and the life 0/ a man, than of the 
^ ' privileges of infancy. So if an office of parkihip be given or de- 

feends'to an inf vnt, if the condition in law annexed to fuch an 
office (which is (kill) be notobfc'^ved, the office is forfeited. But 
that a proclamation in a bafe couit ftiould bind an infant, when 
he is not within the reafon of the cuftom, is not agree.iblc either 
to law or rtafon. 


W. R»7* 777* 


Joiws t^7 


Ie 6 n. 

Ltoii- 


SreoNDLY, All cufloms arc to be taken ftri£tly when they go 
to the deftruclion of an eftate; and therefoie a cuftom was, that 
if a copyholder in fee fniicnderout of court, and the (urrcndervC 
do not come in after thicc proclamations, the lord may feizc it. A 
copyholder in f ‘c fun end*-rid to another for life, the remainder over 
in fee; if the tenant for hfe wiU not come in, he in the remainder 
fti lit not be barreJ, tor the cuftom (hall be intended to extend only 
to thofe in potVeffion (h). But the infant in this cafe is not within 
the letter of the cuftom, for it is found that the furrender was 
made to on FyLtman^ who divd bcfoie the next court day, and 
that "John Frt.man the infant was h'S fon and hcii ; fo they have 
io ind a title in him ; for the word “ heir” is not here a worti"6f 
puichaO, but of limitation. 

Third! Y, Infants arc not bound by other cuftoms like this, 
as a cuftom that every copyholder who makes a leafe of his land 
(hall forfeit it; but tins does not conclude an infant. 

Four 111 I y, Tiicie is not any neceffity to conftrue an infant 

be wuhm thi. cuftom ; for it is not found that the lord was to 
base a ft lo u, on avl nittancc; and it is no confequence to (ay that 
the lord fn. 11 have a ftne, becaufe ufually fines aic tafeui upon ad-, 
miitaiiccs ; for an infant ni'^y be admiitv^d to a copyhold; but not 
be bound to tender his fine at any time during his non-age. 

Gregory, yujhce^ was of the fame opinion,'which he chiefly 
groumled upon Str Rlchat d LitLhJoid's tafe^ between ^hich and 


(«) Cap. 52. Co r.it 3S0. a. Inft. 
401. I. Stia. 94 168,604. 2.Sira. 

937. 3. Bac. Aht. 128. 

I. Roll. Abr. 509. 568. Moor, 


49. Cro. FI17. 598. 879. y«lv. ts 
Noy, 42. Ray. 4^4. Cro. jac. 80s 
7. Wiir. 13. )6. I. Com,Dig. **Copy. 
« hold” (M. 5.). 

dw 
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t;he -caft at the bar, he faid, there was no material difference; only 
in that cafe the heir was beyond fea, and in this at the bar he was 
an infant. It is very true, that the Books (a) mention a Jetxurg 
qttottfque i it is fo laid by Wi lli ams, Ju/iice, in Ckoke (i) i but 
he gives no reafon for it, it is only an opinion.; but it U clear 
jjy umny authorities that infants may be bound by ads of neceflity, 
and fo they may by a cuftom. 

. Docbjek, JuJltcejof thefameopinion,which helaid was agree- « k 225 } 

able to the realbn of the law in paralU 1 cafes : an infant is privi- ^ 
leged in a fine, for he is excepted by the ftatute (cj, bccaufe 
he knows not how to make his claim. He faid, this'was likewife 
agreeable to the cuftom of twenty-fix manors of which he was 
formerly fteward j for in fuch cafes he always marked the court- 
Toll, nulla prodamatio quia infans. It caimot be a forfeiture 
queufque^ becaufe an infant is wholly exempted by the cuftom, and 
therefore it is no forfeiture at all. It is an objedion of no mo¬ 
ment to fay that the lord by this means will lofs his fine, and that 
he has no remedy to make the infant when of age to be admitted ; 
for no fine is due to* him before admittance. But this objcclioii 
wil^be of lefs weight, if the lofs of the infant be compared to that 
of the lord, who lofes only the intereft of a fine before admit¬ 
tance ; and (hall this infant, who is now but three years of age, 
lofe the profits of his eftate for eighteen years ? But tliere may 
be a way found out diat neither may lofe \ for if it ftiould be that 
when the infant comes of age his eftate (hould be then forfeited, 
if he do not tender himfelf to be admitted after three proclama¬ 
tions, now upon his ^mittance the lord may fet a reafonablc 
fine, having refped to me length of time in which it was detained 
from him. Stowel*s Cafe (d) was no more but this, viz, A dif- 
feifor levied a fine with proclamations, and lived three years, his 
heir being under age, and the five years incurred after the faid 
heir came of age, and then he entered within a year, and his entry 
was adjudged unlawful. But that will not concern this cafe, be* 

<w^caufe it wasajudgment upon the ftatuteof 4. Hen. y.c. 24. jfor the 
five years being once attached and begun in the life of his an- 
ceftor, lhall incur and go on, and bind the infant, if he do not 
purfuehis claim within that time after he comes of age ; but it is 
to be obferved, that my Lord Dyer in the argument of that cafe faid 
nothing of sifeizure quoufque. 

_ H olt, Chief Jujiice^ was of a contrary opinion from the other 
tUree Juftices, and that the judgment ought to be reverfed ; be¬ 
caufe until the infant is admitted the eftate remains in the furren- 


(«) Latch. 199. Codb. 364. Jones, 
.59*. Dyer, 104. 

(i) Underhill v, Kelfey, Cro, Jac. 
aa6. TIus queftion was. Whether the 
heir being beyond fea would excufe the 
forfeiture for his not appearing at the 
' * next court after the death of liis anceftor, 
aecording to the cuftom i And Wil¬ 
liam s, Ju/iet, raid that it would} 
for that being; beyond fes, it was not in 

0.3 


his power to return when he would, and 
the law will not compel him to inipof- 
iibilitics } and the lord is not at any 
mifehief, for he may ftl»e in tbt interim, 
and take rhe mtfnt and lhall not 

be refponfiblc lor tiicm —But as to thif 
fee the 9. Gio. t. c. a9. f. 5.. 

(0 4. Hen. 7. c. a4, 

(<!} 354, 

4eref| 
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: y d^dr, and without an admittance he cannot enter but by^ fpe. 
t»r^!^oii. cttftom to warrant it | and for this reafon it is that the fur* 
^ _ ‘ renderor fliall have an action of trefp tfs ao;ainft any * perfon wbo 

1 , '^ 2,0 J enters, becaufe he fliall be intendod ftlll in pofleilion till the 
145. admittance of another. If lb, then infancy cannot proted an 
4 W d. 3?i. eflate to which the infant has no title till admittance j for till ihcrt 
Jo 'vth **** neither jus in re nor jus ad rent (^7). This is a condition 

swjncjfttd to the eflate to be performed by the infant, by which 
^ he is bound notwithflanding his non>age, othsrwife his eftate is 

IS. Mod. »«)7. forfeited. The cuftom which obliges him to be admitted, is to 
* 3 ** entitle the lord of the manor to a fine to which he has a right. 
** infanqy was never yet extended to endanger that remedy 

Up! Ld. K%y.\ 6 . vhich men have to recover their rights; it has been often fo far 

a* td. R»y. extended as to delay fuch a remedy, but never to deftroy it; for 

ai 4 ' 5 * if the infant fliould die, the lord lofes the fine, and then anoflier 

*S*'tT* perfon is to be admitted} but he cannot increafe the fine upon 

«. V^*c6t ** ® ftranger, for the neele£l of the infant. It is true, 

^ ’ where an infant has a right it flialT be preferved, though a fine be 
levied and the five years pafs {b ); but in this cafe he has no right 
before admittance. If a feme covert be an heir to a copj^old 
etiate, where the like cuftom is, and the hufband after three pro¬ 
clamations will not come and be admitted, it is a forfeiture during 
ths coverture fc). Now the realbn in the cafes of coverture and 
infancy is the fame; for if there (hall be a feizure during the time 
the woman is covert. Why not during the infiincv ? As to Sir 
Richard Letchford*s Cafe {^d)^ the heir was beyond Tea, but when 
be came into England he aefired to be ajimitted} but this infant 
never yet defired to be admitted, he ftauds upon his privilege of 
infancy. 

But upon the opinion of the other three Justices, the 
judgmient was affirmed that the cuftom does not bind the infant (r). 


(4) See the eafe oC Ford v, Hofleint, 
C'o. Jac. 3SS. S. C. 2. Bulft. 336. 
S C. x* Roll. Rhr. 108. S. C. Moor, 
847 Yelt. x6. 

(A) Bri'lg. 83. Yelv. X44. Poph. 1x7. 
(c) 2. Roll. Rep. 344. I. RolL 
Abr. 59Q. Ora Eliz. 149. 

(<f) 8. Co. 99. Cro. Jjc. 2x6. Codb. 
258 

(*) By 9. Geo I. c. 20. ** Whereany 
“ pel ion, beinz »t» 

*• (ball be intitled bv di'etnt of fitrreitder 
'* to tie uft vf a laft wit to be admitted 
** tenant of any copylmld eftate, every 
fuch iitfiml or fote covert fliall in 
*• their proticr peifons, or by guardian 
•* or attorney, ceme to and appear at 
•• one of the three next court* of the 
** nunor, and fliall there render and oflfbr 
** tticmltslirea to the lord or hit ftewarrl 
•< rn he admitted tenants to the eftate fo 
H furrendered, ilefcended, or come to, 
« or to the ufe of every fiich n^at or 
** few covert ; and in default of Aieh 
** sppcarancc, or of «cce]>taaes of fueb 


admittance, the lord or his fteward 
(hall, after fuch three feveral couita 
** have beeti duly holdcn an>i preclai 
lions thei^n rei;ula*'ly made, nominate 
and appoint, at any fubfequeat court 
of the minor, ayuard'an or attorney of 
fuch infant and feme covft for that 
purpofe only, ard by fuch (tu.rdian or 
atto'ney (hill admit every fuch infant 
orf:mt covert according to fuch eftatea 
as they have in the manor} anil' HWJPJ" 
upon every fuch admitunce, impofl* 
and fet fuch line and fires as might 
have been legally impl'lfed and fet if 
fuch infant had been of fullage, or f««h 
feme covert unmarried : and if fuch 
fines be not paid on the notice to be 
given, and demand M be made, ait 
preferibsd by the adl, the lord may 
enter and hold the eir%ate until the 
perception of the rents and profttc*' 
** thereof have paid the fine and ehargesy 
** &e, &c. Sac." And fee the oaihof 
Doe on the Damlle of Tvrsht V> Hilliira 
3. Term Rep. s&a. 

^ Carter 
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Carter agaii0 Downich. 

Hilary Tirm^ 3. (sT 4. '^ae. z* Roll 

’A COVENANT to pay fo much money to the plaintifFor hi* 
ailigns as Should be drawn upon the now defendant by a biU 
of exchange, &c. 1 he breach was ailigned in non*|»iyment. 

, The defenwnt pleaded, that the plaintiff fecundum legem merca- 
foriem did aflign the money to be paid to A, who aifigned it to B* 
to whom he paid a hundred pounds, and tendered the reft drawn 
upon by bill of exchange, &c. 

* Mr. Poi.l£xf£K, upon a demurrer, infifted, that this was 
not a good plea, becaufe the defendant had not fet forth the cuft<^ 
of merchants, without which all thefe alignments are void, of 
which cuftmn the Court cannot take any judicial notice, but it 
muft be pleaded i and it is not fuiEcient to lay, that the align¬ 
ment was made fecundum legem mercatoriam^ but it muft be fe^ 
9 undum cenfuetudinem mercatoriam ; other wile it is not good* 

E coKThA it was argued. That the cuftom of merchants is 
not ■ particular cuftom and local, but it is of an univerfal ocfeent^ 
and is a general law of the land (0). The pleading it as it is here 
4S good} for if an aflion be brought againft an inn-keeper or 
common carrier, it is ufual to declare fecundum legem et eonfuetu- 
dinem Angiiee } for it is not a cuftom confined to a particular place, 
but it is fuch which is extenfive to all the king's people. The 
word ** corfuetudo** might have been added, but it imports no 
more than “ lex,** Ibr cufom itfelf is lew. If the cuftom of mer¬ 
chants had been left out, the defendant had then purfued his cove¬ 
nant : for if a man agree to pay money to fuch a perfon or his 
a ffigng, and he appoint the payment to another, a tender to that 
petmn is a good performance of the covenant (b) 

But THE Covet were of opinion that this was not a good 

(e). 

t. Mod. >78. tz. Mod. S4. 9a. 190. sa. Mod. 15. 37. siz.480. 1. Stra. 

a.U. Ray. 918. 


•Ca. 7 | 


A Aehftakmet 
fiut on « bill 
cxchanfe wat 4 
nuf data tba 
ouRom of ititn* 
cfaanra^Mc{a%| 
but it la 
clentioCay,tlus 

tbapaitytn/MrdW 
mg i» $ie 
AM i$^pm tf 

mureianu, Itt4| 
dorlfed ibo 
to A. who lh« 
dorfed It to Ajl 
Csfr. I for 4 ija 
tmreaiprimhi^ag 

partofcheoooin 

moo Iswj, ibb 
Judges wraMfol 
notice of thSati 
«» 90 Erle» 

*•€. s.hiw. , 
•*7* 

8. C. Oartli. tjk 
Co, U». ita« 
a. Init. 404. 
Winch. a4. 
a. RflU. Rcft^ 
iig. 

Hard. 4ff. 

Tdv. t|5. 
Cr^Car. 

Salk. tog. 

3. Eac. Abe, 
585* 6»4* 

3. Burr. i68f» 
128. 143^ 690, 


(ay Lite. i8a. 
ei) Co. Lit. tSa. 

(r) A writ of error was brought in the 
weeh^uer chamber, and after argument 
she Judgment of the court of king’s bench 
was referred, S. C. z. Show. 130. } 
the Judges being of opinion that they 
ought to uke notice of the law 

•f aMrehaats, bssav(c it is pan of (h* 


law of the land ; and efpecially of rliii 
cuftom concerning bills of exchange, 
becaufe it is the molt general of all the 
cuftoma of merchants. S. C. Catth.83. 
See C.O. Lit. 18a. e. left. 4 ^ 4* Tclv. 
Z36. 4. Co. 76. Cro. Car. 301, 

Ld. Ray. t7$. aSt* 3»Bac. Abr.gSg, 
614. 3. Burr. 


Q -4 
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134. 

A Va>iitnce he* 
Iwetn a fdrt 
futiat and a 
JiHginent in the 
court rt( Ott 
■ tr» a^ .pi-oitffor 
^Mnghttd, and 
khe dnni mnns 
Cid' luriiotUi 
•hereof, by Jesv- 
initout thewosd 
tert itot i>f, it not 
naterial. 

♦ [ 228 ] 

Cro* £i:z. 817. 

Mod. 296. 
40. Mod, 368. 
283. 

a. Mod. 171. 

go. Mod. S99. 
5. Com, Dig. 

•r Pleader” 
< 3 -L. 30 * »• 

»1P* 


Panton againft the Earl of Bath. 

A SCIE.E FACIAS to have execution of a judgment obtained 
in the court of Oliver late protector op KKfGLAijD 
and the dominions and territories thereunto belonging \ and in .rP.- 
citing the judgment it is faid that it was obtained before Oliver, 
Protector of England and the dominions thereunto belonging 
(leaving out the word territories.) 

Mr. Pollexi ek, upon a demurrer, held this to be a variance* 
and like the cafe (a) where a writ of error was brought to remove 
a record in ejectment directed to the Bijhop of Durham, felting 
forth that the action was between fuch parties, and brought be¬ 
fore the faid biihop and feven other perfbns (naming them) i and 
the record removed was an ejectment before the bifhop and eight 
* others, fo that it could not be the fame record which was in¬ 
tended to be removed by the writ. 

E coiJtra it Was faid, Suppofe the word Scotland (hould be 
left out of the king’s title, would that be a variance ? The judi¬ 
cature in this cafe is ftill the fame, and the pleading is good in 
fuhflance. r 

And of that opinion was the whole Court, 

Stra. 2|yo. 7171. 4 Lil. Ray. 702. 715. z. Ld. Ray, 819. 894. s. Terra Rep. 

Orde V. Morcton, Ydv. ziz. 


Cafe 135. 


Hylcy Qgainjl Hyley. 


If a mao, after uYLEY had ilTue William his cldcft fon, who had ifluc 

5, iTl 


Several le;:acie$, ITl Charles, and 'John. He by will devif;d a thou- 

pounds to his eldeft’ fon, and fevcral parcels of land to 
ion/exo S. in Other legatees: then he gave to Pittr lands in tail male: to 
tail, and all the yohn a inanfion-houfe (now in quefhon) in tail male : he devifed 
reft and nfiduc another houfe to his grandfon Charles in like manner; and all the 


%s e' odr^dr remaining part of his eftats he devifed to his three grand- 

v!dtd***betwc-.n equally to be divided amongft them, that only excepted 
ibem.cxcei'tinR which he had given to Peter, Chatles, and and to the. heirs 
only that wi.icii of their bodies, v/honi he made executors, li'hen by another 
he bad piven to daufc he devife<S viz.. “ That if either of his executors die witli-. 

thl *"*f ‘‘ illbc, then the part or parts of him fo dying (hall go to the 

tltrii bodies; the ” fu; vivor or uirvivors, equally to be divided.” 'John the yourjgeft 
0evirj;»H in fee grai'.dfcn died without iflue. 

of ihe Iioufe on . - ■ , i r n • i 

iliadcatli oi S. The queftion w.is, VV hether reverfon cfhis houle fiial! 
5viriM>ut iiTue h divided between his fui viving brothers or defeend to his heir 1 ^ 

within Ihe cx-' 

CK;>tion, and ilutl gofotlie fui vivor.— 5 . C. Comb.92. Antc,45. 103. Hob. 32. Cro.Car.3fi9, 
Cm. jac. 137 6. Co. 17. 1 Lev. 222. Cafes Ch.262. Ca'ls T. T. 284. i. Vezey, 10, 

V9tn. s'.8. 564. 2. Ld. Ray. 1325. 3. Com. Dijt. “ Devife'* (N. 2.). (X. 23.). Comyns, 

S64. 7. Vein. 65. Prcc. Ch. 202. 26+. 6. Mod. ni. o. Mod. 92. 20. Mod. 525. 

iip. Mod. 592. ' Glib. Iq. Re|». 30. Fitzg. 70. 251^ a88. 2. tua, loaQ. i. Peer. Wnwj 

joa. 603. ». Peer* W.tjs. 19S. 3. Tier. Wmk. 56. fit, 295. 
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^ • 

And IT WAS ADJUDGED, that the exception in the wUl did 
^comprehend the reverfion in fee, and that it did not pafs j but 
without fuch an exception it had paffed : as where a man devifed W***^^** 
his manor to another for years, and part of other lands to B. and 
. his heirs, and ail the reji of his lands to his brother in tail, it was 
held tliat by thefe words the reverfion of the manor did pais (tf). 


(a) It is fald i. Eq. Oaf. Abr. ^lo. v. Ackland, Salk. 239. j Wheelar 9. 
ibac this cafe has been denied to be law. Walroon. Allen, 18. ; Cook v. Gerrard, 
3 ut Tee the cafe of Willows v. Lydeo’t, i. i.ev. zun .; and the cafes cited poll, 
infra, 229, z. Vent. 285. { Hopewell page 229, noie 1^^). 


* Anonymous, 


«r 229 ] 
Cafe 


N INFANT, having entered into a statute, brought ^ . 

^ audita querela to avoid it. He was brought into the court, 
and two witnefles were fworn to prove his age, and then his ap- from a 
pearance and infpe£iion vtcTt recorded. He was bound in this c^e his nonafe Eiail 
with two perfons for lixteen hundred pounds, and had no more 
thjn two hundred pounds for his fharc. 


9. Co. 3c. f.. Roll. Abr. 572, 1. And. 2281 3. Bulft. 307. Telv. 88. 2. Inft. 48}* 

Cro. Jac. 59. Palm, 326. 3. Bac. Abr. 133.142. 144. 12. Mpd. 197. t. Peer^ Wou. 737^* 


Lydeott againfi Willows. 

‘P'JECTMENT.—A fpecial verdift was found, vl%. That the 
teftator being feifed in fee of certain houfes in Bedfiirdbury^ 
and in Parker's Lane^ did, by will, devife his houfes in Parker's 
Lane to charitable ufes ; then he gave feveral fpecihe legacies to 
feveral perfons named in the faid will; and then he devifed his 
houfes in Bedfordbury to Edward Harris^ and Alary, his wife, 
for their lives \ then follow thefe words, t//z. “ The better to en- 
“ able my wife to pay my legacies, I give and bequeath to her 
and her heirs, all my mefluages, lands, tenements, and heredita- 
7 nents in the kingdom of England, not before djfpofed of, &c.** 

* .The queftion was, Whether this devife would carry the rever- 
lion of the houfes in Bedfordbury to his wife ? 

Adjudged that it did not, but that it oughtto go to the heir of 
the telfator, who was plaintiff in this cafe; it being found that 
Harris and his wife were dead, and that the wife, who was ex¬ 
ecutrix, had fufiicient affets to pay the legacies without the re¬ 
verfion. 

But PowEL, fujiice, was of another opinion, for that the 
word hereditament” imports an inheritance j and if he had de- 
yifed th^s, vi%. “ the inheritance not before difpofed of,” the re-* 
' verfiop had paffed (a), 

Comyns, 164. 9. Mod. 90.102. 9. Peer* 


Cafe 13^, 

A teftatbr ^ 
vifes his bonftt 
to for life, 
and afterOnK^K 
devifes to hte > 
wife, the better. 
'(O enable her 1 ^' 
pay debtf and ' 
leftacies, all tne 
mefTuagesJaadh 
leneipents, and 
hereditatnents, 

net h^are Jif- 
fe/ed Tlita 

devife carries the 
rtmerfiwik In fee 
to the wife. 

S. C. j. Eq. All. 
210. 

S. C. 2. Vrattf 
285. ' 

S. C. Cartb4^3[o.^, 
Allen, i8. 

Stiles, da. 

Salk. z$ 0 . 

Raym, 97. « 

2 . Vem. 

Wms. jd. -Afi 


(«> See the cafe of Wheeler v. Wal- 
fooq, Allen, 28. j Balter v. Etlmonds, 


Stile, 62.‘; and Doeon the detnlfe of Pal. 
incr V, Richards, 3. Tcrna Rep. 356. 

A VKWT 



Trinity Term, 4. Jac. 2. In B, S. 


l^eoiTY A waiT OF ERROR was ai^rwards brought in die exchequer 
chamber upon this judgment and, according to the c^iinioa of 
WuKo«rt. juftiet-i Ac judgment was reverfed {a). 


(«)Theramepo!nt admitted in tbeeaft Clieftcr v. Chefter, t 

of Cook V. Gerrard, x. Lev; %to. and Sir Thnmaa Linleton'a CaA, a. \ent, 
Hyiejr V, Hyley, ante, aaS. It is Aid, $$1. { Strode v. Falkland, ». Vern. 
however, that this laA cafe has beende* Saj.; Coodtitle v. Knot, Cowp. 4]. | 
nied tobe law, i. Eq. Cafes Abr. aio. Doa v, Saund, Cowp. 4.40* 

But AellookcvtReoke, 1. Vern. 461. j 


Cafe 138. 

TIfjti ttrihrari to 
Wip-anted 
< inkhontfliolion. 

♦ [ ago 3 

^ 1 ^ Fife. 48. 
tPooifes, 7** 
99, Mod. 186. 

Mod. 13I. 
.9.aaik. 79. 

'f, Med. S35. 
874* 

^ Mod. S7t. 
Kk Mod. 403. 

S. Etra. 549 , 
3|E3. 630. 7C4. 
s. Stra. 7x7. 
#77. 1047. 
S068. laoa. 


aaop. 

^ m.r»f 


axe. 
jBs. S36. 

vovrp, 749. 

». Hawk. P. C. 

40 #. 

1. Ba.Ab. 351. 


Memorandum. 

A RULE OF COURT was made, Aat no certiorari fhould go to 
Ac feffions of Ely wiAout motion in court, or figning of it 
by a Judge ih his chamber. 

* But Mr. Pollexfen infifted, that the fef&ons there did not 
differ from other courts and franchifes; for the inferior courts in 
London are as large a jurifdiSion as any, .and yet a certiorari 
goes to Aem, and fo it ought to go to Ely } for it is the right of 
Ae fubjed); to remove his caufe hiAer. Their courfe in the Ayal 
franchife of Ely is to hold Ae feffions Aere twice a year, viz. in 
March and September^ in which two monAs the Judges are fel—■ 
dom in town; and if this Court Aould deny a certiorari^ Ae 
court of common pleas would grant it. 

The Attorney General contra. This franchife of Efy 
is of greater privilege and auAcwrity than any inferior court, for 
it has many regalia^ though it is not a county palatine. A cer^ 
tiorari will not lie to the ^rand fejjionsy nor to a county palatine^ to 
remove civil caufes : it is true, it lies to remove indidlinents for 
riots (a) I and this franchife, ^ing truly called royal, has equal 
privilege wiA a county pUatine, and Aeretbre a certiorari will 
not lie. 

But no rule was made. 


(«) X. Roll. Atv. 394. Rex v. tsnUcfClacr, 4.Burr.3456. } R^.q. 
Lewis, a. Sirs. 704. j Rex v. Inbabi> Griffiilif, 3. Term Rep. 658. 


Cafe 13#. Ofborn Steward. 

Ttimitj ^eriKt a. yac, z. Roll joa* 

•^Kfervattm ^RESPASS.—^The cafe upon the pleadings was this: A leai» 

•r * yearly renr - was made of. land for ninety-nine years, if AHargery and JDa« ^ 
mi « btrut or Totby UptoH Aould fo long live, referving a yearly rent a|id an ' 
forty ihiilingi in heriot, or forty Aillings in lieu thereof, after the deaA of ciAes 
**” of them, PROVIDED Aat no heriot&all be paid after Ae deaA of 
living Dorothy,—-Margery furvived, and is fince dead. 

^ may.be diftt eined for the forierF—S. C. 3. Salk. x8i. S. C. a. Lutw.*i3fix. S. C. Kd , 
Spwt. 43a. s.C. lax Ifoo. App. 119, Plowd. 9#. ICro. Car. sfo. a. Ceoi. Dig. fiS. 

The. 
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The queftion was, Whether, \ipon this refervation, the beaiR; 
of any perfon being upon the land may be diftrained for an 
heriot? 

Mr. PoLt^xFEN argued, that it could not, becaufe words 
in the refervation ought to be taken very ilri^ly, and not to be 
carried farther than the plain expreffion. Where words fire doubt¬ 
ful, they have been always expounded againft the leflbr | si» if a 
leafe be made for years referving a rent durante termm to the 
lefTor, his executors, or ailigns, and the leifordies, his hdr fltail not 
have the rent (a)^ becaufe it is referved to the executors* * But 
here is no room for any doubt upon thefe words 1 for if a leafe for 
years be made,' in which there is a covenant that the leRee fhall 
pay the rent without any other words,, this determines upon the 
death of the lefTee. So where a leafe was made for nine^-nine 
years, if A. B. C. or any of them, (hould fo long live, referving 
rent to him and his executors, and alfo, at or upon the death of 
either, his or their beft beaft, in the name of rni heriot, provided 
tiiat if B. or C. die living A» no heriot (hall be paid after their 
deaths (b and A. affigned^his term, and the beaft of the aflignee was 
taktfn for an heriot, it was adjudged that it could not, for the words 

his or their*' fh^l not be carried ^rdier than to the peribns 
named in'the limitation (cj. The Books which affirm that a mstk 
may feize for an heiiot-fervice fd) cannot be brought as autho¬ 
rities in this cafe, becaufe they are all upon tenures between lord 
and tenant, and not upon particular refervations, as this is. The 
old Books fay (ej, that if a tenant by fealty and heriot-fervice 
made his executor and died, that the lord might feize the beft 
beaft of his tenant in the hwds of the executor; and if he could 
not find any beaft, then he might diftrain the executor: and the 
reafon of this feizure was, becaufe immediately upon the death of 
the tenant a property was vefted in the,lord ; but it was held al¬ 
ways unreafonable to put him to diftrain when he might feize (H, 
And it is now held, that for heriot-fervice the lord may either dif¬ 
train or feize j but then if he make a feizure, it muft be the very 
beaft of the tenant; but if he diftrain, he may take any perfon’s cat¬ 
tle upon the land (g). So that admitting this to be law, yet it 
proves nothing to this matter, becaufe fuch fervices being by te¬ 
nure, fhall not be extended to thofe which are created within time 
yf memory upon particular refervations; for by thofe ancient te¬ 
nures the lords had many privileges which cannot be upon re- 


fa) Richmond v. Butcher, Cro. 
Eliz 117. S. C. %. Roll. Abr. 44S. 
But fee Suny v. Brown, Latch. 99.; 
^ the eafe of Sacheverel v. Froggart, 
X.Voit. iSi. 2. Sauod. 367. Ra^m. 
ft]. 2. Lav. 13.; andMr.Hargrave't 
Co. Lh. note (8), page 47. a. 

( 4 ) Randall v. Scoty, Cro, Car. gi], 

* a. Roll. Abr. 451. Hetley, 58. 

* g. Show. 81. 2. Lntw. 

a, Mod. 4(7, a. Mod. 93. 


(c) See Ld. Ray. 169. 308. Owen, 
146. 

(d) Mafchf 185. 2. Irtfl. Tgt. 

(c> Brook’s Abr. *' Cferiot,** pi. a* 
(/ ) Plowd. 95. 

(g) Cro. Car. zdo. Jonet, 300. 
See alfo t. Show, 8>. Salk. 35$. Ld* 
Ray, (£9.308. 3. Bae. Abr. 53. 


©laoilip,. 

STcWaaiy 


* C *3 O 

2. Vem. 421* 
Free. Ch. 
x«* Mod. 

2. Peer. Wm|h 
19$. 

I. y«m. 44 «« 


ienratittif 
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iervatiens. Befides, the felzures in thofc cafes were by the lords, 
who continued fo to be at the very time of the feizurc j but in our 
cafe the leafe is determined by the death of the laft life j fo the 
privilege is loft, and then it muft ftand upon the particular words 
m the deed. 

Sed adjournatur into the exchequer chamber, the Judges being 
divided in opinion (<7}. 

(a'* Mb. Poti,*x>»N argued th's S. C. z. Lutw. ,36s. S. C. 3. Saltc. , 
cafe in the exchcquei cli.imbcr, S. C. x8i. See ihe cafe of Lan^on «. Catne, 
Nelfon's Lmw. 4-38.] but it does nut %. Saund 16,'. 

♦ 1^232 3 appear that any judgment was given. 


Stxwabd. 


Cafe 140. 


Conditionofrvvo 
pans in ih« dif- 
jun^ive, and 
Me part be* 
comes impoili- 
ble to be done, 
yee the otiier 
mufl be per¬ 
formed accord* 
ing to the fub- 
Ibqoent matter. 

a. Roll. Abr. 
450 ' 

Co. Lit. zc6- 
' 3. Lev. 74. 
Moor, 357 * 
Cro. Eb*. a77. 
’ 39 ?* 

Poph. 98. 
Jones, 171. 

2. Mod, ZC2. 

S. Mod. 23, 

K). Mod. 18. 
334. 370. 

> I. Mod. 45. 
12 . Mod. 404^ 
*. \’eir. 3$. 
Cafes T. T. 
109. 

2. Com. Big. 

♦ ‘ Condi: ion” 

CP- >-l. 


* Shipley agawji ChappeL 

Eajler Ternit 3* yac. z. Roll 404, 

'T^HE PLAINTIFF Shipley, as adniiniftrator of Hannah his wife, 
brought an action of debt upon a bond, againft Chappel, an 
attorney, for one hundred and forty pounds. 

The defendant craved oyer of the condition, which was,* viz, 

“ Whereas Hannah Goddard (who was wife to the plaintiff) 

** and 'J'homas Chappel of Gray's Inn, in the county of iCjiddlefex, 

“ are coparceners (according to the common law) of one houfe, 

“ with the appurtenances, in Sheffield, in the pofleffion of William 
“ White i and whereas the faid Hannah Goddard hath paid unto 
“ Thomas Chappel the father, for the ufc of his fon, the fum of 
“ feventy-two pounds, in confidcration that the faid Thomas 
** Chappel the fon, when he attains the age of twenty-one years 
“ (which will be ixhout IHidfummer next), do by good conveyance 
** in the law, at the cofts and charges of the faid Hannah God- 
“ dard, convey his faidunoiety of the faid houfe, with the appur- ’ 
“ tcnances, unto her and her heirs : Now the condition of 
this obligation is fuch, that if the faid Thomas Chappel the fon 
“ fhall at the age of twenty-one years convey h:s faid moiety of 
** the faid houfe, or otherwife if the faid Tlmnas Chappel the fa- 
“ ther, his heirs, executors, or adminiftrators, ftiall pay, or.caufc 
“ to be paid, the fum of feventy-two pounds, with lawful intereft 
“ for the fame, unto the faid Hannah Goddard, her exeCutors, 

“ adminiftrators, or affigns, that then this obfigation to be void.’* 
Then he tleaijed, that his fon Thomas Chappel was coparcener 
with Hannah Goddard, as co-heirefs of Elizabeth Goddard', that 
Thomas came of age ; and that before that time Hannah died with¬ 
out ilTue. ^ 

The plaintiff replied, that true it is that before Thomas*Chap^ 
'>tl the fon came of age, the faid Hannah died without iflue of 
ler body ; that Elizabeth Goddard, before the making of the laid 
bond, died feifed in fee of the faid mefluage; but that fhe firft^ 
married with one Malm Stacy, by whom fh? had iflue Lydia \ thaj ^ 
Malm her huflsand died, and Alizaheth married John Qoddatd, 

, W whom he had iflue Hannah, their only daughter and heir; that 

7.#, 
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Goddard dietl, and that Lydia Sta/;y married the defendant 
'Thomas C.happe\ by whom he had iffue ‘Thomas Chapfel hi$ fon ; 
that Lydia died in the life-time of Elizabeth ; and that Thomas 
Chappel had not paid the feventy-two pounds to Hannah in her 
life-time, cr to 'John Shipley after her death. 

The * defendant demurred; and the plaintilF joined ih demurrer. ♦ [ 233 Ip- 

The question was, Since the word “heirs'* in the condi- 
* tion being a word of lif/iitation, and not of any dsjignationoi the 
porfon, whether the death of Hannah Goddardhcioxc Chappel the. 
foil Caine of age, and who was to make the conveyance, ftiall ex- 
cufe the defendant from the payment of the money if 

“d'hofe who argued for the defendant chiefly relied upon Lavgh~ 
ter's C(fe (a), which was thus: Laughter and Rainsford were 
bound, that if Rainsford after marriage with Gillmany together 
with the faid Gilhnan., fhall fell a meffuage, &c. if then Rainsford 
do, or (hall in his life-time, purchafe for the faid Gillman and her 
heirs and affigns lands of as good value as the money by him re- 
ceivfid by the faid fale, or leave her as much money at his deceafe, 
then, &c. Gillman died j Rainsford did not purchafe lands of an 
equal value with that he fold ; and upon demurrer it was held, that 
where a cond!ition confifts of two parts in the disjunSlivcy and 
both poflible at the time of the bond made, and afterwards one is 
become impoflible by the aft of God, there obligor is not 
bound to perform the other part, becaufe the condition is made for 
the benefit of the obligor, and fhall be taken moft beneficially for 
him who had cleftion either to perform the one or the other, to 
fave the penalty of the bond. 


But the counfcl for the plalntijf faid, that the whole intent of 
■ the condition, in that cafe, was to provi^le a fecurity for G. who 
died before her hufband; fo that nobody could be hurt for the non- 
^rformance of that condition, there being no manner of ngeef- 
my that any thing fhould be done in order to it after her deceafe. 

It is quite otherwife in the cafe at bar, for Hannah Goddard paid 
money for the houfe; and certainly it was never intended that 
Chappel the father, to whom the money was paid, fhould have 
both houfe and money. If fhe had lived, the houfe ought to have 
been conveyed to her; now fhe is dead the money ought to be 
^id, for it IS not loft by her death. In Laughter's Cafe^ the per- 
lon who was to do the thing was the obligor himfelf; but here the 
father undertakes for his fon, that he fhould convey whei> he came 
5 of age, or to repay the money ; fo that it is not properly a condi- 
m the disjunftive, for it is no more than if it had been pen¬ 
ned Mter this manner, ♦ viz. The father undertakes for his fon • f 2 24, 
that he fhall convey at theage of twenty-one years j and if he refm'e, • ^ 
then the father is to repay what money he received. Befides, 


I* 

, tm) 5. Co. St. b. And fee Shepherd** 
Teuchitone, 134. i. Viner. Abr. 


«* Condition’* (C. a,). 
Condition’* {%), 


s. Com. Dig. 


Laughur*i 
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tittiiM!-.** Toplady, a vintner, on the aStb of ^r /7 became a bankrupt 

TH^o^aooD whom a judgment w^as forqkrly obtained; the judgmerft 

aK» asijjiisB creditor fued out a peri facias-, and the fheriffs of London, by vir- 
PHERirr or tue thereo^i did on the 2gth day of April feize the good^ of th# 
faid T'oplady, After the feizure, and before any Venditioni exponas, 
VIZ. on the 4th May, an extent (which is a prerogative writ) iiTued 
out of the exchequer againft two perfons who were indebted to 
the kingi and by inqulfition this Toplady was found to be indebted. 
to them whereupon parcel of the goods in the declaration was 
feized by the flietiffs upon the faid extent, and fold, and the money 
paid to the creditors; but before the faid fale, or any execution of 
the exchequer procefs, a commiffion of bankruptcy was had againtt 
Toplady ; and the coinmlflioncrs on the fecond of June affigned 
the goods to the plaintiiF. 

The queftion was, First, Whether this extent did not come 
ioo late 7 And it wAs helU it did {a). 

Secondly, Whether the fieri faeiaskwas well executed, Co 
that the affignees of the bankrupt’s eftate could not have a title to 
thofe goods'which were taken before in execution, and fo in,^uf- 
todid le^is ? 

And IT WAS HELD that they had no title (^). 

(n) It is faid cn ihia point ill S. C. to the fheriff, the goods cannot be taken 
Comb, iaj.th.it Holt, Ghitf JuJtite, v\ton the ixteni. See alfo a. Com. Dig. 
Was of opinion, that the propeity of the 53S. 

g.5ods was vefted by thedelivciy of the ( 4 ) The ground upon which the Couti 
Ji:>i faefut ; and th^refoic the extent decided this point was, that the taking 
Caine too late ; butLian Man'Fiiio, being lawful at the time, the officer could 
in Coofci -j. Cliitty, 1. Buiv. 36. fays, not be made a trcfpalKr by relation, 
thi'i roiift be a miftake, for that no S. C. 1. Show. 12. 1. Burr. 35, jf?. 

inception of an execution canb i THt See alfo Bailey t». Bunning, i. Leon, 
CifiwN. But it is faid, that the I epoir, 173. ; and Philips t», Thomplbn, 
with refpeft to this obfervatiun, i* pio- 3. Lev. 19a. j Cooper v. Chitry, i. Burt', 
bably mi(lattd,4. Term. Rep 412.; J*’*! to 37 * And it is alfo decided^ 
it is decided, in the cafe of Uphain v. in the calb of Smith and Another, 
Sumner, a. Bl. Rep. 1294. that a Aflignres of CUrkc, v. Milles, tha*- 
judgment recovered by a fuhjcdi, though ttrfpa/s will not he by the afligneg^ of 
not completely executed, fhall be prsfei red abankiupt againft a fheriff for takingi 
to the king's extent fued out i ofterior to the goods of a bankrupt in execution 
the judgment; and alfo in the cafe of after an aft of bankruptcy, and be/ofeth* 
Rourke v. Daiyell, 4. Term Rep. 402. ifl'uingof the commiffion,notwithllandiiijf 
that if goods be taken in execution on i he fells them after the iffiiing of ttiC 
againft the king’s dehtoi, and, commiffion, and after a pnoviiionll 
'beiore they are fold, .sn extent come on aflignment and notice from the prori. 
the king's fuit, grounded on a bond-debf, fional affignee not to fell, but the affigi. 
Wiled after the dchvery of lhe/«i ncesmay bringoewrr. |.TermRtp.47|. 


€(ir« 143. 


Fitzgerald againjl Villiers. 


4 >G.Comb. fiS. a. vern. 3+x. Free. Ch. 376. 8. Mod. 25. ». Barnei, 32^ Fitag. t. 114. * 
^ v»tMr.Wmt.H 9 .* 97 - 3. Peer, Wms. 140. i. Stra.if^ 304.444.708. a.Stra.1076, 

“ Pleader” Ci.C. I.). 3. Bae.Abv. 130. •dir. Cowp. ia8. 
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might appear to be the a£l of the Qourt. It is true, an in^t FiTfcta^tt' 
may fue hy prochein amiy but'ihell not appear b^ attorney but by 
guardian^ becaufe it is intended by law, that he has not fufficient 
. difcretion to chufe an attorney, therefore it is provided that he 
appear per guardianum \ which is done by the Court, who are 
always careful of infancy, and a fpecial entry is made upon the 
roll (a) \ VIZ. per guardianum ad hoc per Curiam admijfum^ Csfr. 


✓ 

Secondly, Theappearance is by the guardian inhis ow*n name, 
VIZ. et prcedUla Katherina Fitzgerald RichaRdum 
Power * guardianum fuum venit etdicit quod ipfe^ It fhould 
have been in the name of the party, quod ipfu^ dsfc. 


[^37 J 


Adjournatur. 


{a) 29. AfTizc, pi. 67. Bw’gin. 7.]. Lit. 92. Hetley^ 52. 3. Cro. 158. 

fik, £nt. 45. liutton, 92. 4. Co. 53. Mcor, 434. Hob. 5. 


Han ifon agalnji Aiiftin. 

Trinity Term, 3. Jac. z. Roll 957, 


Cafe 144. 


A SETTLEMIiiNT was made as follows : “ If I have no If » man, in 
“ iflue, and in cafe 1 die without ifl'ue of my body lawfully of 

“ begrotten, then I nlve, crant, and confirm my land, &cc. to my 
“ kinfwoman bar ah oto/ces, to have and to hold the lame to the ««/,«'’ land to 
“ life of myfelf for life, and after my deceafe to the ufe of the faid to the ufe of 
“ Sarah an^ the heirs or her body to be begotten, with remainders hmjelf for life, 
« over, &C.” andalterhisde- 

ccafc to the uf# 

I'he quefiion was. Whether this amounts to a covenant to 
(land feifedy fo as to raife an ufe to Sarah without tranfinutation 
of the polieffiou ? . tovtnanttojaad 

The objedion againft it was. That ufes are created -chiefly by 
‘“the intention of the parties, and that by thefe words “ grant and S.C.Conib.i*8, 
“ confirm”* the fdMhr did intend the land fliould pafs at common 
law i fo that it could not be a covivant io jtand jeifed. It is like the vent. 137, 
cafe where a letter of attorney is in the deed, or a covenant to Hob, 277. 
make livery; there nothing fliall pafs by way of ufe but thepoflef- *• Mod. 175. 
fipn, accoiding to the courle of the common law [a ); and there- 
'^Qi^e there being neither livery and feifin nor attornment, no ufe 436^^* 
will pafs to Sarah, It cannot be a bargain and JaUy for that is i2.*M^.* 101, 
only where a recompence is on each fide to make the contrai!! 162. 399. 

^ good: befides, the deed is not inrol led. £1125.301. 

■. ® Comyns, jij, 

40. Stra. 934., i. Ld. Ray, 160. 289 2. Ld. Ray. 14T9. 2. Com. Dif. 371, 

’%. Sliw. 11. 3- Term Rep. 490. 


(d) 1. Sid. 26. 
Piowd. 300. 


Mow, 687* Dyer, 9C. a. Roll. Abr. 786. Winch, 59* 


Yol. III. 


R 


To 



1 
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IBaRSVIOII 

javsTiK. 


To this it anfwerediThat it (hall be conftrued to be a etve* 
Mant t9 Jiand feifid, though the formal words are wanting to make 
it fo; and for that purpofe it was compared to Fax*$ Cafe (< 1 )*^ 
who, being feifed in fee, demifed his land to C. for life, remainder 
over for life| referving a rent} and afterwards by indenture, in 
confiderationof money, did demife, grant, and fet” the fame lands 
to Z>. for ninety-nine years, referving a rent, and the leflee for life did 
not attorn ; in which cafe there was not one word of any uje^ or 
any attornment to make it pafs by grant; and the queftion was. 
Whether this leafe for years fhall amount to a bargain and faU^ fo 
that the reverfion, together with the rent, ihall pafs to the leflee 
without attornment ? and it was held, that by conftruftion of law 
it did amount to a bargain andfale^ for the words import as much. 

And in this cafe it was adjudged that; it was a covenant to 
ftand feiied {b). 


* [ 238 ] 
C^e 145, 


{•) 8. Co. 93. Hob. 177, 

SeeKigden v. Vatliw, Vezey, 152.; Doe v. Simpfon, s. Wilf. 23. 


* Hexham againft Coniers. 


•0 


EJECTMENT the plaintiff declared de uno meffuagh fiw tene- 
ungio ive and had a verdidl. 


An ejedhiienr^« 

Fmtscii/0 is not 

■f^verdla”^ But judgment was arrefted, Bccaufe an ejeftment will not lie 
SeJyuatrt. ‘ of a tenement \ for it is a word of an uncertain flgnification ; it 
March 6 advowfon, houfe, or land. But it is good in dower; 

Cio. Car. 555. (ois mefuagium fve tenementurn called “ The Black Sivanf for this 
xSS, * additioit m^kes it certain that the tenement intended is a houfe {a). 
Jones, 454* 

Hi^rd. 173. Noy, 86. Cro. Jac. ,35. 611. 3. Leon. xzS. 1. Sid. 393. 8. Mod. 377. 355. 
1. Barnes, S17. 2. Barnes, ijo. 2. Stra. 834. 1063. 1084. 3. Wilf. 23. 4. Mod. 136* 
». ^ac. Abe. i^9j( 1^9. 1. Ld. Kay. 191. i. Burr. 623. 2. Ld. Ray. 1470. 


(«) See Ooppleton v. Piper, 1. Ld. 
Ray. J91. whrre in treffmft the word 
ttntmeatiim is held fufficiviitly certain ; 
but that an eje/Jment d* uno ttnmenta 
is ill for uncertainty ; and there are many 
old cafea to the fame elTcfl, Goodtitle v, 
Walton, 2. Stra. 834. Nny, 86. 
Poph. 197. Crn. Eliz. iiC. 186. 
I. Burr. 625.; but of late the Courts 
have endeavouied to over-iule this ob> 


jcGion, Welch tj. Flpod, 3. Wilf. 23. } 
for the doQrine of thole cafes ought not 
to be extended, Cowp. 350. And 
in the cafe of Stewart v. Depton, 
an ejedlment laid for '* a meffuage anJ 
“ tenement” was held fuBIcicntly certain 
»J:er verdifi ^ and Mr. Justice Bol» 
LEK faid, he remembeied a cafe where 
** melTuage or tenement” had been held 
fuBicicntly certain, i. Xerm Rep, n, 


Cafe X4.6* The King againf Bunny. 

A m*nut infui- A Motion was rgade for a melius inquirendum to be direfled to 
ftddum gratfted -Fx. g coroner, who had returned his inquifition upon the death 
.ontheirirbeha- Bunny^ that he was not compos mentis^ when in truth he was 

viour of tip J ■■ 

Witft (hall be di^ j' 

r«dte<l to the faeriif.—S. C. Salk. 190. S. C. Canh. 73. Ante, 80. *01. t. Mod. 82.* 
(J o. EU*. 371. 3. Keb. 800. I. Hawk. P. C. 104. 2. Hawk. P. C. 88. j. Bac. Abr. 43S, 

t;Salk tpp. 12. Mod. 476. j. Stra. 32 . 167. 533 ; a. Stia. 1073. 1097. 
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But it was oppofed by Pembertok, Serjeant^ and Mr. 
PoLLEXEEN, who faid, that the law gives great credit to the in- 
^ueft of a coroner, and that a melius inquirendum is feldom or 
never granted, though it appear to the Court upon affidavits that 
the party had his fenfes. It has been granted where any fault is 
in the coroner, or any uncertainty in the inquifition returned. 
That there is flich a writ it cannot be denied; but it is generally 
granted upon offices or tenures, and directed to the iherifF, but 
* never to a coroner in the cafe of a fck defe^ who makes his enquiry 
Juper vifum corporis. 


R % 


I'HZ KtIMi 
Bumhv. 


MICHAELMAS 




MICHAELMAS TERM, 

The Fourth of James the Second^ 

I N 

The King’s Bench. 

5 /V Robert Wright, Knt, Qotef yuftlct* 

Sir John Powell, Knt. 

Sir Robert Baldock, Knf. 

Sir Thomae Stringer, Knl. 

^ Sir Thomas Powis, Knt. Attorney General. 
Sir William Williams, Knt, Solicitor Gencrah 
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* Memorandum. Cafe 147# 

I N Trinity Vacation laft, Mr. Justice Nolloway and Mr. 

Justice Thomas Powell had their quietus^ and Mr, 

Serjeant Baldock and Mr. Serjeant Stringer were 
made Juftices of this Court j 

And Mr. Justice AlliEon (who was a Roman Catholick) Powxbt, 
died in the fame Vacation, and Sir John Powell, one of the*^*"» promowd# 
,.AB«rons of the Exchequer, was made a Juftice of this Court. 

Sir Thomas JennoR, another of the’Barons of the Exche* Jei«nok»EW«4 
quer, was made a Juftice of the Common Pleas. promoted. 

Mr.Se RjEANTRoTHERAMandMR«S£RJEAKt iNOOtDBY Rultram u4 
were made Barons of the Exchequer. I«goUiy 

Bwoosi 


B. 3 


ShutdeworA 



^C* 4 oJ 

148. 


Michaelmas Term, 4. Jac. 2* In B, R. 

Shuttlcworth agalnji Garner. 

Trinity Term, i. H'ilL ^ Mary, Rnlt 965. 


If a copyholder »Tr<HE DEFENDANT was tenant of cuftomary lands held of th6 
beadmittediind, k nianorof A. of which manor B was lord; that a fine was 
before payment admiffion; that upon the death of the faid lord, 

tord di?and the the manor defccnded to as his fon and heir, who died, and the 
manor dcfcends plaintiff, as executor to the heir, brought an tndehttaius 
to hit fon and yf; for this fine. He declared alfo that the defendant was indebted 
heir, who aho pounds for a reafonable fine, &c. (fl). *Thc 

Jw o?ti“"on plaintiff had a verdia and entire damages. 

It was now moved in arreft of judgment, that indebitatus 
JumfM asainft will not lie for a cupmary Jine, becaufe it does not arife upon any 
the copyholder contraaof the parties, but upon the tenure of the land; tor upon 
to recover this death of the lord there is a relief paid; for there inuft be fomc 
fee 5 whether it contraa to maintain an aaion of debt or an indebitatus 

or Jt tTe" STof ajfumpfits and therefore it was held, that where the 
the lord. a warehoufe to the defendant, he promifed to pay eight Ihillings 

per week, an was brought for this rent, and a verdict 

for the plaintiff: and a motion was made in arreft of judgment, 
that this was a leafe at will, and the weekly payment was in the 
nature of a rent ; and it was agreed that an affumpfit would not 
/ lie for a rent referved (’b)y becaul’e it founds in the realty; butbe- 

I r e«rtii caufe it was only a proinifc in confideration of the occupying of 

a* Mod. 129. the warehoufe, the aiftion was held to be well brought (c). 

Secondly, Where the caufe of an action is not grounded upon 
a contraift but upon fome fpccial matter, there an indebitatus aj- 
fumtfit will not lie; and therefore it will not lie upon a btli of rx- 
‘change-^ or upon an awards or for iv«f, though there is a privity 
both of contra«£t and eflate, without a fpecial ajjumpfit. 

E CONTRA it was argued. That the adlion lies; for Aough 
a fine favours of the realty, yet it is a certain duty. In all cafes 
where debt will lie upon a fimple contraft, there an (tjumpfit will 
lie likewife. It is true, this does concern the inheritance, but yet 
a-/* it is a contraft that the tenant fhall be admitted paying the.niw. 

3. Barr. 1717 [,^8 been alfo maintained for money had and received out of 

1*65.**'* * the office of regifter for the plaintift’s ufe and fiavage 

a. Bac. Abr. money due to the irayor and commonalty of London^ which is alfo 
16. 440. 444* an inheritance. It is a contra6I implied by law, and therefore 
Ra^* a^lion is well brought (c). 

1*56.* 10^.’ Mod. 33. 69 II. Mod. 91. 146. 33. Mod. 16. 310. 334. 511. »• Srra, 763. 776* 

a.Su'a. 1089 


S. C. 3. Lev. 

3 dt. 

S. C. Comb. 
IS*. 

$. C. 1. Show 
3 S* 


2. L:on, 179. 
X. Vent. 298. 

3. Lev, 262. 
I. Show. 78. 
Carth. 95. 338 
t. Ld. Ray. 
502. 

Stra. 406. 

X. Com. Dig. 
»S 3 * 

», Com. Dig. 

59 T 
Burr 


(a) See Moor v. the Mayor of 
HallinRh, 2. Sera. 1070. 

(i) Dartnalo. Morgan,Cro. Jac. 598. 
Jones, 399. 

(0 And now by ii. Gm. 2. c. 19. 
f. 14. ** Landlords, where the agreement 
•* is not by deed, may recover a reafona- 
•* ble fatisfaflioii for ihe premiks held 
** or occupied, in an adiioii on the cafe 


** for the ofe and occupation ei 'WhXI 
was fo held or enjoyed ; and if on .th# 
trial any furtl demife or agreement, 
not being by deed, whereon a certain 
rent referved fhall appear, it fhall be 
evidence of theyanw/vw of damagea to 
be recovered.” * 

{d) 3, K.eb. 677. 

(e) bee Halton v, HaSeilt »• Stra. io4^. 

Dclbkn', 



Michaelmas "Term, 4. Jac. 2. In B. it* 

Dolben, Eyre, and Gregory, JuJlUeSy inMcbaelmas fern 
1, £ff Mary were of that opinion; ai»d Judgment was given 
for the plaintiff. GA^aKT« 

But THE Chief Justice was of another opinion; fof he held 
that if the defendant had died indebted to another by bond, and had 
not affets befides what would fatisfy tllis fine, if the executor had 
paid it to the plaintiff, it would have been a devajlavtt in him» 

Suppofe the defendant promifes, that irt confideration that the * [ 24I J 
' plaintiff would demife to him certain lands, that then he would pay 
the rent; if the defendant plead mn affumpftt, the plaintiff muft 
prove an exprefs promife or benon>fuit (a). Alfohere is no te* 
nure or cuftom fet out. 

Yet, by theopinion of the other THREE Justices, theplain* 
tiff had his judgment {h), 

(a) Af^on V. SymondS} Cro. Car. (£) See Borough’s Cafe, t. Ld. Ray^ 

414. But fee II. Gto, %, c. 19. f. 14. 36. ; theeafe of Evelyn v. Cliicbefter, 3. 

ante, no$U. Burr. 1718. 


The King againft Johnfon. 

TNFORMATION upon the ftatute of 29. & 30. Car. 2. c. 1, 
prohibiting the importation of feveral French commodities, and 
amongft the reft lace^ under the penalty of one hundred pounds, 
to be paid by the importer, and fifty pounds by die vendor, and 
the goods to be forfeited. 

The information fets forth, that a packet containii^ (b many 
yards of lace was imported by the defendant from France^ and 
that he did conceal it to hinder the feizure; and diat he did pri^ 
vately fell it contra formamJiatuti. 

Upon not guilty pleaded, the king Idtd a verdi<ft; and on the 2d 
of Oiiober there came forth a general pardon^ in which were thefe 
words: “That the fubjetfts mall not be fued or vexed, &c. in 
their bodies, goods, or chattels, lands, or tenements, for any 
“ matter, caufe or contempt, mifdcmeanor, forfeiture, offence, 
or any other thing heretofore done, committed, or omitted, 
** againft us, except all concealments, frauds, corruptions, mifi' 
“ demeanors, and offences, whereby we or our late brother have 
“ been deceived in the colleftion, payment, or anfwering of our 
“ revenues or any part thereof, or any other monw due or to be 
« due to us, or received for us or him, and all forfeitutes, pc- 
“ nalties, and nomine pcena^s thereupon arifiiig, and all indiiftments 
informations or other procefs and proceedings now depend* 
** ing or to be depending thereupon.’* 

The queftion now was, Whether this forfeiture was excufsdp 
by' this pardon f 


Cafe 149; 

If a 

judgment ob* 
tained by th« 
king on a peAal 
ftatute a 
fraud ttpooth* 
revenue, i« dUW 
charged by a 
general pa^oa 
of **all offences, 
** mildemea- 
nor 8 ,and for-* 
** ieitureSfCimpt 
** frauds, mir« 
demeanore, 

** and offenceay 
“ in the eolledC 
** big, paying, 

** oranlWeriuib 

** the revenue, 
“ or any part 
“ thereof, or 
any money 
“ due or tob« 
due, and aU 
** forfeitures, 

** penalties,aiMl 
** tnmSHtfamfi 

** iriOnf 

thereon*** 

S. Co» 4 
3 . Lev. 13 
Cro. Car. 
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‘fM*KiNe The Attorney General argued, that it was not, becaufe 
^atnjl intcreft is vcftcd in the Itfing by the judgment, and that no par- 

^ohnson. tjcular or general pardon fhall divelt it without words of reftitu- 
tion. So was Too^m’s Cafe (a), who had judgment againft another, " 
and then became felo defe\ his adminittrator brought a feire facias 
quare executionem non haberct ; the debtor pleaded, that after the 
‘ f 242 ]judgment the inteftate hanged himfelf, w'hich was found by * the 
*" . coroner’s inqueft returned into this court; the plaintiff replied-- 
the a£t of pardon; but it was adjudged for the defendant; for 
when the inquiiition was returned, tlicn the debt was veiled in the 
king, which could not be divefted without particular words of 
reftitution, and which were wanting in that a£l of pardon. The 
moil proper word in the body of this pardon which feems to ex- 
cttfe the defendant, is the word “ offence;” but the fame word is 
Ld. Ray. yojj.likewife in the exception, viz. “ except all offences, &c. in col- 
“ Icdling or paying of money due to us, and all forfeitures, fkc.” 
Now the concealing of forfeited goods from feizure is an offence 
excepted ; for it is a remedy for the king’s duty, of which he was 
hindered by the concealment. It is true, the firfl part of the par¬ 
don excufes ail mifdemcanors committed againft the king h» his 
Handing revenue; but this exception takes in all concealments 
and frauds in anfwering of the revenue, and this information is 
principally grounded upon fraud ; fo that the exception ought to 
be taken as largely for the king as the pardon itfelf to difeharge the 
fubje6l (b). No fraud tending to the diminution of the revenue 
is pardoned, for it excepts not only all concealments in colle£ling 
the revenue, but otlier money due or to be due to the king. If 
therefore when the king is entitled by inquifttion, office, or re¬ 
cord, there muft be exprefs and not general words to pardon it; 
and fince this fa£l was committed before the pardon came out, and 
fo found by the jury, whofc verdidl is of more value than an in- 
quell of office; fb that the king by this means is entitled to the 
goods by record, and that before the pardon; for thefe reafons it 
cannot be revefted in the party. 

Pemberton, Serjeant^ and Mr. Finch contra. Tlie queftion 
is. What intcreft the king has by this verdift f for as to the of- 
' fence itfelf, it is within the body of the pardon; for all mifdemcanofS^ 

and offences are paidoned; and the exception does not reach this 
cafe, for that excepts mifdcmeaiiors in anfwering of the revenues. 
Now that which aril’es by a forfeiture can never be taken to be 
part of tl:e king’s revenue, becaufe the revenue is properly a ftated 
tiuty originally fettled on the king ; and the penalty to be inflidled 
V for this mifdccneanor cantiot be a revenue, bccaufe the Court 


have not yet given judgment; fo tliat it is uncertain what 
will fet; rinu this appeals more plain, becaufe the king may ai- 
r 243 1 revenue, but cannot grant over a penalty. Theinfbr- 

• , mation is not grounded upon any adl of parliament which efta- 

bliJhes the revenue, but for conoealing of a thing forfeited toprct 


u 

See 5. Co. 56. 


(«) I. Sauod. 361. 


vent 
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• 

vent the feizure thereof, which indeed may be a caTual revalue, Tat Kiiai 
all fines are; fo that if this fliould be taSen as an offence committed 
againft the king in deceiving him of this revenue, then the firft J®""**** 
part of the pardon difeharges all fuch offences, and the exception 
pardons none. It is for thefe reafons that the cafe cannot fall un> 
der any of the words in the exception, no not under thefe words, 

I viz. “ money due or to be due to the king,” becaufe no money is 
•yet due to him. It is true, the jury have found it a mifdemeanor, 

• which is finable; but until the fine is fet no money is due, becaufe 
the Court may fet a greater or lefs fine, as they fhall fee caufe: 
and if any other con{lru<flion fhould be made of this exception, 
then every thing for which a fine may be fet is excepted; and this 
will be to make the pardon fignify nothing} for what is meant by 
offences and mifdemeanors if they fhould be pardoned, and yet 
the fine arifing thereon fhould not r But admitting that all offences 
relating to the concealment of collecting of the revenue are ex¬ 
cepted, then this revenue muft be either antecedent, or it mull arife 
by the fine. It is no antecedent revenue; this appears by the book 
of rates, wherein the'kmg’s Hated revenue is fet down, and no 
meniilbn of this; fo that the revenue to which this relates muft 
arife upon the offence; and what an abfard thing is it to fay, that 
all offences are pardoned by one part of this general pardon, and 
by the exception none are pardoned f Befides, the information is 
not grounded upon that part of the ftatute which inflifts a penalty 
upon the perfon who expofes prohibited goods to fale, for then 
they would fue for the fifty pounds; therefore it muft be upon the 
forfeiture, which is exprcfsly pardojied; and though there is a con- 
viClion, yet nothing is vefted in the king before judgment, be¬ 
caufe it may be arrefted; and therefore Tooms's Cafe is in no wife 
applicable to this, for the debt which was due to him was aCtuaJly 
vefted in the king by the inquifition returned here, which found 
him to be felo defe. 

Adjfurnatnr, 


Coffart Liwvdley 


*[^44] 

Cafe 150, 


A LIBEL in the Ww/r/j/ry agJnft a fliip called the Sussex ifthemafttrirf 
Ketch ; fitting forth, that the faid fhip wanted neceffaries a Oiip t»ke up 
fuper ahum mare j and that the majier took up fcveral fuins of the "'oniw durinf 

the voyage ar 

any place abroad for receffaries waneed «it\m maie, and hypvibecatt the fliip, tlia 

may fue the hyfcthce&tbn-bmd, in the court ot admrutty, aitbcur.h it waa 
given land.— 5 . C. Cpmh, ,35, s. C. Holt, 48. Ante, 194. i. Vent. i. Moor, 918. 
Hob. I a. Stiles, 171. i. Sid. 453. Winch, 8. Cro. Car, 603. Latch, it. a. Biownl. 

4. Inft. 134. I. Vern. *97. 465. 10. Mod. 78. 264. ii. Mod. 6. 44. 12, blod. 

511. 5864 Glib. E. R, aay. Fit??. 197. i. Stra. C95. a. Srra. 761. 890. 91^(1. 

, 1, Ld.Ray.az. i$z. 272. 446, 578. a. l.d. U-sy £■ 6. jSa. 1*83. Mplloyde Jure Mar, uts 

ic. Abr. ri2 594. I. Com. Dig. 274, *. liuxr. iwS 


- . ^ . . . rf. - *' 

^ I, Salk, 34, 35. Ld. Kay, 1432. 3, Bac. 

Cowp. £39. a> Term Kip. £49, 


Dig. 274, 
plaintiff' 
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^oftAKT pldntifF at Rotterdam^ for which he did hypothecate the fud (hips' 
mfoufi upojj a fuggellion that* this contradl was made at St. Katbe- 

Lawolsy. infra corpus comitat^s^ counfel moved for a prohibition. > 

A quefiion then arofe. Whether a mafter of a veflel can pawn 
it on the coaji for neceflaries ? and, Whether the perfon to whom it 
is pawned mall fue for the money in the admiralty here ? 

By the common law a mafter of a (hip had neither a general or 
(pecial property in it, and therefore could not pawn it; but by 
^e civil law in cafes of neccility he may, rather than the vc^age 
Ihould be loft; and if any fuch caufe appear, it is within the ju> 
rifdiiftion of the admiralty, but then the pawning muft be fuper al- 
turn mare. 

Now the ftatute of 28. Hen. 8. c. 15. which abridges the ju- 
rifdidtion of the admiralty in trials of pirates, and which appoints 
offences committed on the fea to be tried by a commiftion under 
the great fcal, directed to the admiral and others, according to the 
courfe of the common law, and not according to the civil law, 
gives a remedy in this very cafe *, for it provides, **■ that this a<^ 
extend not to be prejudicial or hurtful to any perfon for taking 
** any vidluals, cables, ropes, anchors, or fails, which any fuch 
“ perfon (compelled by neceffity) taketh of or in any (hip which 
“ may conveniently fpare the fame, fo the fame perfon pay out of 
hand for the fame vl£i:uals, cables, ropes, anchors, or (ails, money 
“ or money-worth to the value of the thing fo taken. See,** So 
that this is an excepted cafe, becaufe of the neceifity j and it is 
like the cafes of fuing for mariners wages in this court. The 
fcrvice was at fea, fo that the admiralty has no proper jurifdic- 
tion over this matter. Iris true, prohibitions have been denied 
for mariners wages ; the firft is reported by Winch, JuJlice (a)i 
but the rcafon feems to be, becaufe they proceed in tne admiralty 
not upon any contra<ft at land, but upon the merits of the fervice 
at fea, and allow or dedudt the wages according to the good or 
bad performance of the ferviccs in the voyage. Befides, there ir 
an adt of parliament which warrants the proceedings in the court 
of admiralty for mariners wages : for in a parliament held in the 
fourteenth year of Richard the Secondy the commons petitioned 
for remedy againft great wages taken by matters of (hips and ma- 
* 245 J riners } t6 which the king anfwered, * that the admiral (hall 

appoint them to take rcafonablc wages, or (hall punilh 

{a) Winch, 8. Ses alfo Ray. 3. 858.937. a.WilT. 164. >. Ld. Raf^ 

1. Vvnr. 14C. 3‘. Lev. 60. z. Show. 576.632. 2. Ld. Ray. 1044. I.Bac. 

%b. 1. Salk. 31. Stra. 4.05. 707.761. Abr. 6'x6. 


them. 
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them (a). Now the reafon of the civil law, which allows die pawn- Coscaii c. 
ing of a fliip for neceflaries upon the h^h fea feems to be plain, be- 
caufethere may be an extraordinary and invincible neceffity at fea, 

- but not at land. So that this being a contra£): beyond fea and at land, 
the court of admiralty cannot have any jurifoiftion over it; for 
where the common law cannot relieve, in fuch cafes the admiralty 
(hall not, becaufe they are limited to a£l;s done upon the fea and 
.In cafes of necei&ty; for if the law fhould be othcrwife, the mailer 
may take up as much money as he will [b). 


Mr< Pollexfem, contra. That things arifing upon land may 
be fued for in the admiralty is no new thing (r); for fo it is in all 
cafes of ftipulation. Mariners wages are alfo recoverable in that 
court, not by virtue of any a£it of parliament, but becaufe it grows 
due for fervices done at fea, which is properly a maritime caufc, 
though the contraifl for that fervice with the mafter was at land: 
but the principal reafon why mariners wages arc filed for in the 
admiralty, is becaufe the fliip is liable as well as the mafter, who 
may be poor and notable to anfwer the feamen (d). 


8. Mod. 194. 
Corny. 74.137. 
t. Ld. Ray. 
398. 63a. 739. 
z. Ld. Ray. 
1044. 1206. 
1247. 1453, 

1. dtra. 707. 

2. Stra. 858. 


(rtV The Jlich. 2. ft. I. c. 5. 
ena^t, “ That the admirals and their de¬ 
puties ihall not meddlefrom henceforth 
of any thing ■^lone within tbt rtalm, 
“ but only of a thing done ufon the fea, 
*' as it had been ufed in the time uf 
Edward tbt Third,'* By the 15. 
Rich. 2. c. 3. it is ordained, ** That all 
“ mannerof ttmiraffs, pleas, and quarrels, 
** and all other things riling withm 
“ the bodies of the counties, as well by 
land as by water, and alfo of «reck 
of the Tea, the admiral's court lhall 
have no mannerof cognizance, ]>owcr, 
noi jurifdidion, but the fame lhall be 
** tried by the laws of the land. 
Neverthelefs, of the death of a man, 
and of a maihem done in great (hips 
being and havering in the main llream 
of great rivdh,only beneath the bridges 
of the fame rivers nigh to the fea, 
i(pd in none other places of the feme 
rivers, the admiral lhall have 
cognizance ; and alfo to arrelt ftiips 
in the great liotes for the great voy. 
ages of the king and of the re.ilm ; 
and he lhall have alfo jurirdl^lion 
** upon the faid flotes during the laid 
•• voyages only.”—Thefe arc the only 
two ftatutes refpefting the admiral 
upon this fubjeA; and although they 
tafee away his jurifdiftion in e//cafes of 
etntraSi made upon land, yet the jurif- 
di£lion has always been allowed in cafes 
of coritrafls made upon land with a 
MAKINKS to ferve far wages, whenfuch 
contrad is only, in the 01 dinary and 
ufual way, a mere memorandum, fixing 
the rate and afsertaining the wages. 


For the fervicc at fea is the principal 
matter of confideraiion; thisjunfdifiion 
being permitted for the convenience of 
failors. Howe v. Kapper, 4. Burr. 1930. 
See alfo Cro. Car. 296. i. Vent. 146. 
3. Lev. 60. 2. Mod. 379. 2. Show. 
86. 2. Ld. Raym. 1044. 2. Wilf. 

265. 6. Mod. 236.} Clay v. Sudgrave, 
I. Salk. 33. I. Ld. Ray. 576. But if 
there is a fpteial agreuntnt out of the 
ufual form, or a charter party, or a deed 
for the payment of wages, madeonland, 
the jutifdidlion of the admiralty is 
thereby fuperfeded. Campion v. Nicholas, 

1. Sera. 405. See alfo i. Salk. 31. 
X. Modk 239. Stra. 858.—And by the 
ftatutez. Gea. x.c. 36. made perpetual 
by 2. Gto. 3. c. 31, " No mafter of any 

(hip (hall proceed on a voyage without 
" agreeing with the mariners for wages, 
" whiclt agreement tite mariners 1^1 
“ fign.’'—If the contrafl, therefore, 
be ffuial or under feal, the mariuers 
cannot fue thereon tor wages in the 
admit alty court. See Minet«. Rebinfon, 
Bunb. 121. I. Com. Dig. 276.—And 
by 4, jilnn, c. j6. f 17. “ All fuitsand 
aefiuns in the court of adm'ral'y 
** for feamens wages, Ih.'ill be commenced 
and fued within fix years next after 
“ the caufe of fitch fuits or aflions (Kail 
accrue.” See Dougl. loz. notit. 

2. Term Rep. 651. 

(f>) 4. Inft. 134. Cro. Car. 603. 
Latch. IS. 2. Fiownl. 37. 

(r) I. Roll. 530. 

(d) Extoa. Mant. DicGeologtse, fb. 

19a. 


C(HC1A. 
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CoisAaT Curia. Take a trial upon the neceility in this cafe (a), 

LAwfeJuay. (d) It appears that after trial in hypothecation was made in foreign paitt, 
a eonfuttiiiion was awarded ; Wilkins v. Carmicheal* Dougl. lot* } 
and by Holt, Chief Jufiee, there is in for whether the court of admiralty has or 
this safe no colour for a prohibition ; has not jurifdiAion depends upon the 
for the mailer may, in cafe of ncceflTity, circumf^nces } but if the lyfHUbtcmtiM 
pawn the ihip abroad, in the eourfe of hand be' given during the voyage, that 
Che voyage, though at land ; and as court has cognizance of it, though., 
the pawnee has no rentcdy at common executed on land and nndtr /$•!, 
law, it is a matter properly triable in Menetone v. Gibbons, 3. Term Rep. 
the admiralty court. S. C. Comb. 135. 267.— See alfo Smart v. Wolff, that 

S. C. Holt, 48. S. P. determined in the admiralty court hasjurifdidlion over 
Uie cafe of JohnAon v. Shippen, the queflion of Ireight claimed by a 
s. Ld. Ray. 98 a. tS- Mod. 79. neutral maAer againA the captor who 
II. Mod. 30. Salk. 35. S. P. in has taken the goods as prize, 3. Term 
Benzeti v. Jefferies, 1. Ld. Ray. 152. Rep. 323. ; but the admiralty hat no 
Stra, 695. See alfo 1. Vezey, 443. jurifdidlion in a cafe where a veffel ia 
xa. Mod, 406. But it muft appear injured in the Thames, within the body 
that the hypothecation was for neccffaries of a county, Veithafen v. Ormfley, 
during the voyage, JuAln v. Ballam, 3. Term Rep. 315. 
a. Ld. Ray. 805. 1 and that the 

Cafe 151. Anonymous, 

The Court will 'T'HE PLAINTIFF recovered a verdifSt againft the defendant in 
not order a A an adlion upon the cafe, 
plaintiff to file 

tbtvmrefaciai. Xhs defendant now moved by his counfel, that the plainti/F 
so. Mod. 310. fhould file the ventre facias and dijlringas^ bccaufe all writs which 
3. Com. Dig. are returnable in this court ought to be filed (a), otherwile a da- 
* 74 * mage may enfue to the officers, and a wrong to the king, upon the 

forfeitures of iflues by the jurors, which are always ellreated upon 
the coming in of the di/lrtngas. 

The counfcl infilled upon it, that it was the common law of 
this realm, and that it was the tight of the fubje£l, that all writs 
which ilTue out of the king's courts (hould be filed ; that the panel 
of the venire facias is part of the record; and that an attaintcould 
not be brought agalnll the jury if thefe writs were not filed, becaufe 
non conjlat de perfonis. 

r 2 a6 3 * ™?tter was referred to fome of the antient clerks of the 

L court, and to Aston, the Secondary^ who reported, that the Court 

never ordered a plaintiff to file a venirefacias againft his wiU. 

(a') See general rule Trinity Term what day and what hour the fame WM 
30. G'o. 3 t') it tiie eujias brevium of filed, 3. Term Rep. 787. 

Jk. k. lhall uutoitc upon every witi on 


Davies** 
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Davies’s Cafe. * 5 ** 

T^RESPASS againft Davies and Powel for breaking the plaiii<^ • 

j- tiff ;s clofe, and chafing and killing of rowt. in his fre, j,«r- 
refi. The defendant as to all the trefpais, but chaling andjcil- and his tenants 
ling of the fowl, pleaded not guilty \ and as to that he fets forth, that and farmert to 
the dean and chapter of Exeter were feifed in fee of the manor of fowl ‘n 
* Brampton^ of which the faid warren was parcel, and that they and h^***!^" 
all thofe wh ^fe eftates they had, &c. had liberty for themfelves, their ri^t*c»nnot 
tenants and farmers^ to fowl in the fjud warren; that the dean claimed by cufm 
and chapter did make a leafe of parcel of the faid manor to the de- 
fendants for one and twenty years, refervinga rent,&;c. and fo they * 5 ®* 
jufofy as tenants, &c, they did fowl in the faid warren,—The , 
plaintiff replied de hSyuria fua propria \ upon which they were at 355, * . 
iilue i and there was a verdidt for tlie defendants* Jones, 

Yelvt 187, 

I^R. PoLLEXFEN moved in arreft of judgment, Becaufe it is an Cro. Jac. agtf, 
unreafonable prefeription for an intereil in every tenant of the ma- - 
nor to fowl in that’warren : it has been fo ruled for a common, ?*• 

viritlfout faying for his cattle levant et eouchant^ for it muft be for *5^. ’ 

a certain nunmer (a). In this cafe the prefeription is not only in sir*. »*#• 
the perfon of the lordy but for all his farmers and tenants^ who can- *. Pear. Wm*. 

not preferibe to have a free warren in alieno Colo. aS 7 * 

•' Salk. 335. 

E contra it was argued. That fuch a prefeription might not be Cowp.47. 
good upon a demurrer^ but it is well enough after a verdiS (A). 

It is not an objeftion to fay, that this prefeription is too large, for 
all tenants, as well freeholders as capy/joA/rrr, to preferibe in the foil 
of another, and fo there may not be enough for the lord himfelf; 
becaufe this is a profit d prendre in alieno folo, and for fuch the te¬ 
nants of a manor may preferibe by a que ejiate exclufive of the 
lord (rj. 

And of that opinion was the Court \ fo the defendant had his 
judgment. 


(a) I. Roll. Abr. 399. 

(^] 3. Term Rep. 147. 

(e) Poll. *50. Yelv. 187. Cro. 
Jac. c{6. Bean v. Bloom, 2. Bl. Rep. 
9*6. 3. Wiir. 456. { Weekley v. 

Wildman, x. Ld. Ray. 405. } Selby v. 


Robinron, s. Term Rep. 7|S.; Grim. 
Head V. Marlowe, 4. Term Rep. 717. j 
Worledge w. Manning, i. H. Bl. Rep. 
53. Merit { Steel v. Houghton, x. H. Bl. 
Rep. 51. 


*' Anonymous. 
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Cafe I53.r 


"^OTA. An information was brought in this court for the The Court wHf 
throwing down of hedges and ditches, in which there were 
(everal defendants, who pleaded ipecialiy. **!7tte*fee5*^ 

mandod by the clerks of the crown.—t. Inft. 406. 8. Mod. 189. xz6. 10. Mod. *63. 
f I. M)}d. 80.137. XX. Mod. £09. I. Strj. 74.^89. xzfi. 
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Cafe J54. 

A pauper can¬ 
not gain a let- 
tlemeot by forty 
elaysretidencein 
a tenement un- 
lol. a-year, 
nnlefs he has 
l^ven notice 
pnrfuant to 1. 
Jac. 2. c. 17. 

S. C. Carth. 28. 
S. C. I. Show. 
12 . 

S. Mod. 38. 
170. 285. 308. 
369. 

lo. Mod. 14.. 
% 6 i . 279. 293, 
39 »* 430* 

12. Mod. 441. 
Fitxg. 255. 

1. Sva. 51. 60. 
470. 579. 

2. Stra. 853. 
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The clerk of the crown office demanded, for his fees 
in this plea> thirteen (hillings and four-pence for every name i 
which came to feventeen pounds. 

By reafon of the great charge the defendants did not plead, but 
let judgment go by dc&ult. 

Mr. Pollexfen moved, that the pica might be received, and. 
that it might be enquired what fees were due. 

The Court would not try this upon a motion^ but advifed an 
indi£lment of extortion, if their clerk vras guilty. 


The King againjl The Inhabitants of Malden, 

ClIAW, Serjeant^ moved to affirm an order made upon an ap- 
^ peal to the quarter feffions of the peace for the county of EJfex, 

The cafe was, viz. John Pain ferved an apprenticelhip at MaU. 
den^ where he married and had feveral children. His wife died ; 
he married another woman, who had a term for years of an houfe 
in the parifh of HeybridgOy where he lived for a year, and left Mal¬ 
den. Afterwards he returned to Malden.^ was rated to the poor, 
and lived there two years j then he died. In a ihort time after 
his death his widow and children were removed by an order of two 
juftices to Heybridge^ from which order they appeal; and by the 
order of feffions they were declared to be inhabitants oi Malden* 

Mr, Pollexfen now moved to qualh it, becaufe it does not 
appear, that he gave any formal notice in writing to the overfeers 
of Malden when he returned from Heybridge^ and therefore ought 
to be fettled there, and not at Malden ; for being taxed to the 
poor w'ill not amount to notice ; and he cited a ftronger cafe, 
which was thus: The churchwardens of Covent Garden certified 
under their hands, that fuch a perfon was an inhabitant within 
their parifh, but becaufe no note was left with them purfliant to 
theftatute (t?), notwithftanding fuch certificate ^ he*was held to 
be no inhabitant within their parifh. 

And of that opinion was all the Court (b). 


(it) i.>e. 2.C. 17. 

(b) In Rix V. Payne, i. Show. 12. 
which appears to be the fame cafe with 
the piefenr, the Court held, that the 
being rated to and paying the poor rates 
was equivalent to notice, and therafore 
that the pauper gained a fettlement in 
although no aftual notice was 
given purfuant to the 1. Jat. 2. c. 17. 
Awfi uirli this report agrees S. C. Carth. 
sS, The /latuta of 3. U'lU A/u>v, 
c. II. however, feeiris to have removed 
all dotfhc upon this point ; for after 
declaring, that the forty days relideiico 


(hall be reckoned from the fublicntwm 
of the notice in writing, it exprefaly 
provides, that any perfon who fhall 
'* be tbargti viitb and pay his fhare 
towards the public taxes, ihall gain a 
fettlemtnt, though no fuch notice in 
** writing be delivered and,published.'* 
And llnce the pefiing of this aA it has * 
been held, chat no ctreumAaneet of 
lefidence, however Arong, will ainoonc 
to a conJlrufl\vt notict. See Mr. Coi)A*s 
edition of Bott’s Poor Laws, vol. i. 
124 to 126. and'219 to 227. 


Anonymous^ 



Michaelmas Term, 4. Jac* 3« In B. R. 


Anonymmis. 

n EPLEVIN. Three perfons made cognisance as bailiff to 
A. and fo juftify the taking of the cattle damage feafant in 
his ground. The plaintiff replied, that the cattle were taken in 
his ground, and traverfes the taking in the place mentioned in 
the cognizance. There was judgment for the defendant. Upon 
^vhich a writ of error was brought. 

The error afligned was, That one of the bailiffs was an injant^ 
and made cognizance by attorney^ when he ought to do it by 
guardian. 

Mr. Pollexfen. This might be pleaded in abatement^ but 
it is not error } for an infant adminillrator may bring an action of 
debt by attorney^ becaufe he fues in the right of another, and fo 
his infancy (hall be no impediment to him. The bailiff in this 
cafe is as much a plaintiff as the adminiftrator in the other, for he 
makes cognizance in the right of another; and in fuch cafe, if 
two arc of age and one is not, they who are of age may make an 
attorney for him who is not. So if there are two executors, one 
of them of age and the other not, one may make an attorney for 
the other (a}.^ I'herc is no difference between executors and 
in^nts in this cafe; for executors recover in the right of the tef- 
tator, and the bailiffs in the right of him who has the inheritance. 
Befides, the avowants are in the nature of plaintiffs ; and where- 
ever a plaintiff recovers, the defendant lhall not afSgn infancy for 
error. 


Cafe 1 ^^ 

In replevin, if 
the defendants, 
n bailiffe, malM 
eopuzanrt by«(« 
tinuy^ and one 
of them is an 
infant^ yet it 
cannot be af« 
figned for «r« 
ror { for they 
are in natore 
plaintiff and 
fue tn autre 
drait, 

I. Roll. Ahr; 
aSS. 

Yelv, 5I. 

Cro. Eiiz. 378. 
569. 

Cro. Jae. 441, 
1. Vent. loa. 
I. Lev. 299. 

I. Mod, 198. 
z. Sauttd, zia« 
5. Mod. Z09. 

3. Bac. Abr. 
» 4 -i. 

S. Mod. zj. 
Stra. 784. 


Adjournatur {b). 


I. Mod. Z 96 . z. Sauod. ziz. 
(i) This Teems to be the cafe, of Cban 
«. Bowks, 1. Stuiw. 165. where it is 
determined, that in replevin, if the de> 
fendants appear by attorney and avow 


as bailifft, and one of them be an infant, 
it cannot be afligned error that the 
infant d^peared by attorney. S. C. 

4. Mod. 7, S. C. Salic. 93, ze5. 

5. C. Cartb. izz* 179. 


Capel againft Saltonftal. 


TNDEBITATUS assumpsit in the common pleas; in 
■■■ which atSlion there were four plaintiffs; one of them died before 
judgment, the others recover; and now the defendant brought a 
writ of error in this court to reverfe that judgment. 

The queftion was, Whether the a£lion was abated by the death 
of this perfon ? 

. * l-hofe who argued for the plaintijfs in the aftion held, dxat 
the debt will furvive, and fo will the adlion, for it is not altered 

z. Lev. 8z. t. Vent. Z35. Ray. 463. z, Bulft. 26s. Cro. *Jae. tj. 

%. Mold. 119. Mod. 115. II. Mod. 136, Free. Chan. 13. 197. 1. 

BaCi Abr. 8. 4. Bac. Abr. 41, 1. WiJf. 38. 3. Peer. Wmi. 195. z. Stra. 


• [ *49 ] 
Cafe 156, 

If fevcral plaliu 
tiffs bring m 
a<^ion of initbi^ 
tatus affumpfit^ 
ano one of them 
die before jadg> 
fnent,the adliea 
ia thereby abaA* 
cd. 

Moor, 9. 17, 
Carter, 193, 
Crb. Car. 509. 
Com. Dig* 55. 
1063. 
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CArxK 

sgaiuifi 

Saltomitax.. 

lid. RAy. 3x9. 
a Mod. 55. 78. 
so. Mod. 177. 
Fitxg. 83, 
Coro. 137. 3*7. 
Sura. layz. 

IS. Mod. SOI. 


1. Ld. Ray. 
aSo. 241. 695. 


so. Mod. 251. 


See Hambly v 
Trott, Cr)wj>. 
37 1 to 377 * 


by the death of the party ^ for where damages only are to be re¬ 
covered in an adion well commenced by feveral plaintiffs, and 
part of that aAion is determined by the aft of God or by the law, 
and the like aftion remains for the refidue, the writ ihall not 
abate. As in ejeilmeniy if the term fliould expire pending the fuit, 
the plaintiff (hall go on to recover damages (a) •, for though the 
aftion is at end quoad the poffeflion, yet it continues for the da¬ 
mages after the term ended. So if the leifor bring wajie againlb 
(i) tenant p«r auttr viV, and pending the writ cejlui que vie die, 
the writ fhall not abate, becaufe no other perfon can be fued for 
damages but the furvivor (r). So where trover was brought by 
two, and after the verdift one of them died, the Judgment fhall 
not bearrefted, becaufe the aftion furvives to the other {d), 

Mr. Pollexfen, contra^ admitted the law to be, that 
where two jointenants are defendants, the death of one would not 
abate the writ, becaufe the aftion is joint and feveral againfl them. 
But in all cafes where two or more are to recover a perfonal 
thing, there the death or rcleafe of one fbail abate the aftion as to 
the reft; though it is other wife when they are defendants, and are 
to difeharge themfcives of a perfonalty : and therefore in’ an au-- 
dita querela by two, the deaih of one fhall not abate the writ, be¬ 
caufe it is in difeharge (ej. Now in this cafe judgment muft be 
entered for a dead man, which cannot be, for it is not confiftent 
with reafon. The cafe of fVedgewood v. Bayley is exprefs in it, 
which was this: Trover was brought by fix,and judgmentfor them; 
one of them died j the judgment could not be entered. It is true, 
where fo many are defendants and one dies, the aftion is not abated 
but then it muft be fuggefted on the roll. 

Curia. Aftions grounded upon torts will furvive, but thofs 
upon contraSfs will not. 

The judgment was reverfed (/). 


(tf) See Callaway v. Hetbert, 
4. Term Rep. 6So.; Syburn v, 'Slade, 
4. Term Rep. 68i. 

(i) Co. Lit. aSv Cm. EUz. 144. 
Savil, 28. Run. on Eje£l. 130. 

(e) 5. Co. 75 - 

(< 1 } 2. Bulft. 262. Co. Lit. 193. 
1, Com. 57. Cowp. 372. 

(() Ruddock’s Cafe, 6. Co. 2$. 
Cro. Jac. 19. I. Vent. 34. i. Bac. 
Ah . 8. 4. Bac. Abr. 42. 

(/) By 2* *'■ the death 

of cii her of the parties between venltri 
and judgment fhall not be alLdgtd for 
error, to as judgment be entered within 


two Terms. —But by. 8. & 9. /Bi//. 3 
c. II. f. 7. ” If iheic be two or mere 
plaintiffs or defendants, and one or 
more of them ihould die, if the caufe 
“ of fiich adlion (hall furvive to the 
“ furviving plaintiff or plaintiffs, or 
again!! the furviving defendant or 
defendants, the writ or a£lion /hail 
“ not be thereby abated j but fuch death ^ 
•* being fuggefted on the record, tbdl 
** aflion fhall proct cd at the fuit of ibe^ 
“ furviving plaintiff nr plaintiffs againft^ 
“ the furviving delend ant or defendanif,** * 
See Middletunv. Crofts, Anpally's Rep. . 
395 * 
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Fiflier a^ahifi VvVen. 

T fTK PLAINTIFF brought an a<5iIon of trefpafs on the cafe, and 
declared that he was U ilhd of an ancient inefluage, and of a 
meadow, and an acre of land parcel of tire demefnes of the manor 
of Ctojliiwi h ; aiid lets fwrth a c^yorn’to grant the fame by copy 
of court roll; and thattncrc are fevcral freehold tenements parcel 
of the faid manor, aiivl lilcewife fjvcral oi'.llomary tenements par¬ 
cel alfo thereof, grantablc at the will of tlic lord ; and that all the 
freeholders, &c, time out cf miiui, together with the copy- 
holders according to the culloni of the laid manor have enjoyed 
Jolam ct fcparateni pitjiitri:jn cf the ground called Gartbiy parcel 
of the faid manor, for their cattle Icvont et cQUihunt^ (Jc. and had 
liberty to cut the willows growing there for the mending of their 
houfes; and the defendant put foine cattle it.to the laid ground 
called Garths^ which did eat the willows, by realbn whereof the 
' plaintiff could have no benefit of them, &c. Upon not guilty 
pleaded, there was a verdidt for the plaintiff. 

Pemberton, Serjeanty now moved in arreft of judgment; and 
took thefe exceptions. 



Voi... lU. 


Cafe 157, 

If a 

fre/eriftion that 
all the freehold* 
ers of a manor, 
together vrtth 
the copyholders, 
accurdingto tbt 
tujioatef tb$/aid 
manorf have en¬ 
joyed a foie and 
feparate paAu- 
rage in a certain 
ground parcel of 
the manor, b« 
good ? 

Ante, ;45, 

». Lev, a. 
Pollexf. 13. 

1. Mod. 74. 

2, Saund. itS, 
10. Mod. ijS*' 
228. 300, 

1*. Mod. 

I. Ld.Ray.5gj|J 
83* a 73 * 
a. Ld. Kay. ' 
*032. 

3»T«r.Rcp.t43i, 



Ftsiriii 

ajraittfi 

Wjcxn. 
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be done in the fame declaration, becaufc a prefcrlptlon is ahvay#'^ 
alledged to bs in a perfon^ and a cujlam muft be limited to a plact^' 
and therefore an entire thing cannot be cUiined both by a pre~ 
fcrlptlon and cit/ioin-t becaufe the grant to the freeholders and this 
ufage amongII the copyholders could not begin together (a)» 

Secon'DLY, As to the cuftom, it is not good, as pleaded, to ex¬ 
clude the lord ; for it can never have a good commencement, be¬ 
caufe copyholders have common in the lord’s foil only by per- * 
mifEon to improve their eftates, which common being fpared by 
the lord and ufed by the tenant becomes a cultom ; but no ufage 
amongft the tenants, or permiifion of the lord, can wholly 
diveft him of his foil, and vefl an intereft in them who in the be¬ 
ginning were only his tenants at will {b). 

* Thirdly, The exception on which he chiefly relied 
was, viz. that this is a proHt a prendre in aliem to 

which all the tenants of the manor are entitled, and that makes 
them tenants in common; and therefore in'this aftion, where da¬ 
mages are to be recovered, they ought all to join. It is trj^e, in 
real a£lions tenaists in common always fever, but in trcfpaflcs 
^uare claufumfregity and in perfonal a£lions, they aljyays join (c) i 
and the rcafon is plain, becaufc in thofe a« 51 ;ions though their ef- 
tales are feveral, yet the damages furvive to all, and it would be 
unreafonable to bring feveral aftions for one lingle trefpafs. 

10. Mod. 2S0. E contra it was argued. That it cannot be denied, but that there 
may be a cuftom or preicription to iiave folam ctfeparaUm pajlaram. 
But whether both prefeription andiujlamcan be joined together, is 
the doubt now before the Court; and as to that he held it was well 
enough pleaded, for where there is an unufual right, there muft be 
the like remedy to recover that ligiit ; it w'as thus pleaded in 
North*s Cafe [d). 

But admitting it not to be well pleaded, it is thcji but a double 
plra, to which me plaintiff ought to have dcn.ui ieJ ; and this 
may ferve for an aiifwer to the firft exctpticns. 

Then as to the iaff objcdlion, that it is a profit d prendre in alieno 
fnlo for which all the tenants ought to join ; it is true, a common 
is no more ii:r.n a profit d prendre^ tfo. yet c;ne ccsfrnr.oncr may 
bring an adtion arainfi his fellow : behujs, in this c;;!e they are 
not tenajiu in common, for every man is ferfei levcraiiy of his 
freehold, 


* [ * 5 ’ ] 

to. Mud. 316. 
IS. Mod. 86. 
96. 301. 657. 
l,d. Ray. 312. 

> 4 ** 737 * 


33 

XI. Mod. a 18. 
Fitag. 189. 
Cornyns, 4x2* 
561. 

gua. 425. 496. 


Jdjournatur. 

ViUgh. 215. Carter, 200. 

X. S.'<i]nd. 

2. Snuad. 3^5* 

(<) Cu. Lit. 197, *98. Goldfb. 347, 
(d) i. Sdund. 347. 351. X Vent. 

383. 

(<) 2. Roll. Rep. 306. Lutw. 4. 
PO|>b. 113. I. 1 -CV, 76, Salk. 219* 


678. ; but by 4. Ana. c. 16. f. 6. any 
del'Ji'i.'jint or ■eiuiu in any action or foit, 
or any plaintiff in rej^levin in any court, 
of lecoid, may, witli Jtaveof the Oooft,'; 
plead as m.in/ fevcial matters as hefhaM 
tbink n'CvlTary for his defence. Seg 
2. Burs. 754. 4. Term Rep. 701. 

* Ayrss 
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Iff 

Ayres againjl Huntington. 


Cafe 158, 


Sl SCIRHI FACIAS was brought upon a recognizance of a thou- Amendment of 
fand pounds to fhew caufe why the plaintiff Ihould not have 
execution de prtedi^ls mille libris rccognhh juxta formam rccupe- ^after*' 

rationisi where it Ihould have been rccognitionh prad. demurrer. ^ * 

' And upon a demurrer it was held, that the words juxta for- 

mam recuperationis'* were furplufase. ‘*®°* 

. s ,, vviif. 98. 

The record was amended} and a rule that the defendant fhould ’• B^nes. 6 . 

plead over. ‘ 3 • 3* 

* 10, Mod. 112. 

*73.306. II. Mod. 139. Cowp.4.07. 425. 841. Dougl, 115. I, Term Rep. 787. 

* [ 252 ] 
Cafe 159. 


* Mather and Others a^iwft Mills. 


T he defendant entered into a bond “ to acquit, difeharge, and To debt on bond 
« fave harmlefs” a parifli from a baftard child. Debt was “ acquit, 
brought upon this bond j and, upon non damnifeatus generally *,* 
plcadefl, the plaintiff demurred. „ harmidi,- 

TREMAiNE-hcldthe demurrer to be good; for if the condition 
had been only “ to fave harmlefs, &c.” then the plea had been ,tamn:f..arjs 
good; but it is likewife “ to acquit and difeharge, &:c.” and in gtnciaiiy. 
fuch cafe non damnificatus generally is no good pica, becaufe he ^ 

(hould have fhewed. how he did acquit and difeharge the parifh, Keiiv*. So. 

and not anfwer the damnification only. 1. Lcim. 71. 

E CONTRA it was argued. That if the defendant had pleaded 

that he kept harmlefs and difeharged the parifli,fuch plea had not been 318. 349. 

good, unlcfs he had fhewed how, &c. bccaufe it is in the affirma- **7. 

.tive (a) ; but here it is in the negative, •viz. that the parifh was 3^4 

not damnified, and they fhould have fhewed a breach ; for though 

in ftri^lnefs this pica docs not anfv/er the condition of the bond, 413, ’ ^ 

yet it does not appear uj^cui the whole record, tliat the plaintiff Uiib. e. R, 

was damnified*; and if fo, thcii he has no cauie of acfion, * 53 " 

I. Stra. *31. 

Tudsment for the defendant. 400- 68 r. 

i.Ld. Ray. 

lofi. 124. 597. 664. 2. Ld. Ray. 968. 1140. 1416. 1. WUf. 5. 126. 5. Com. Dig, “Pleader’* 

(a W 33.). 4* Bac. Abr. 94. Cowp. 47. 


(if) Codner v. Dalby, Cro. Jac. 363. a. Co. 4. a. 
5. Mod. 244. 1. Bac. Abr. 548. 


Saund. 83. See 


Memorandum. 


Cafe 160. 


V 


A fter the clofeof the Term in this Vacation King James janips the Se- 
privately departed from Whitehidl^ and was ltoj)peJ in Keut.^ emd kava» th« 
and came back to Whitehall ; but in two or three days after he 
returned to Bj^heJlcry and then departed fccretly beyond fca. Skin. *71, 
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Memorandum, 


• [ 253 ] 

Cafe i(n» 


T hat on the 4th day of November laft paft, the Prince 
^OF Orange landed here with an army, and by reafonof 
the abdication of the government by King James, and 
the pofture of affairs, there was no Hilary Term kept. 


Kcllow againft Rowden. Cafe i6s^^ 

Trinity Term, i. H'ill. Mary, Roll 796 

T^EBT by Walter Kellow^ executor of Edward Kellow-^ againft where the re. 
Richard Rowden, verfion in fee is 

expectant upon 

an eftate tail, and that being fpent it defeends upon a collateral heir, he niuft be fued as heir to him' 
who was laft actually feifed of the fee, withouenaming the intermediate remainders.'—S.*C. 3. Lev.i86. 
8. C. Carth. 126. S. C. 3. Saik. 178. S. C. 1. Show. 244. S. C, Holt, 71. 336. Ante, f5a«' 
Cro. Car. 151. Bendl. 205. Dyer, 344. i. Salk. 355. 5. Com. Dig. ** Pleader” (« E x.), 
i. Vern. 180. x. Vem. 58. 536. i. Peer. Wms. lyd. 2, Fowel on Contn^i, 107. 
«. Bac. Abr» xq. 33. t. Term Rep. 438. 

S3 Tbs ; 



%.z I. Lovr 
againjl 
Rowden. 


[ ^5+ 


Trinity Term, i. William & Mary, In B. R. 

• __ 

I'he cafe was thus : John Rowden had iflue two ton^yohn and 

Richard. John the fctnef being feifed in fee of lands, ac. made 
a fettlement to the ufe of himfelf for life j the remainder to 'John 
his cldcll Ton in tail male; the remainder to his own right hciis. 
'l^'he father died; the reverfioii defeended to John the (on; who 
alfo died, leaving iiiue John his fon, who died without iflue; fo 
j that the cflate tail was I'pcnt. * Richard the fecond fon of . 

the elder entered. And an action of debt was brought againfl him^ 
as fon and heir of yohn the fathci", upon a bond of one hundred - 
and twenty pounds entered into by his father; and this adlion was 
brought againfl: him without namiitg the intermediate heirs, viz. 
his brother and nephew. 

'^rhe defendant pleaded, quod ipp^ dc debito freed, ut filius et hte^ 
res prad. Johann’IS RovniEti patris Jui^ virtuie feripti obliga~ 
torii freed, onerari non debet,^ quia,^ PROTESTANDo quod feriptum 
cbligalsr'uon precel. non cji fadum freed. JoHANNis Rowden, 
froplacito iWtvwR ichardus dicii,^ quod ipfe non habet aliquas ter-~ 
ras fete tenementn per difeenfum htereditarium de frad. JoHANNl 
Row OEN’ pat re Juo in feodo fimplici'^ nee habuit die exbibitionis bil- 
i>epi\i d. W Ai. T K RI freed, nec un quant pojlen ; et hoc paratus eji veri^ 
Jicare ; unde petit judicium ji ipfe,, ut flius 1 1 hares freed. JoH ANNis 
Row'ijen patris fui, <virtute feripti freed, onerart debeat, Cs’r. 

The plaintifr replied, that the defendant die exhibitionis billee 
freed, habuit diverfas ten as et tenementa per difeenfutn haredita- 
rlnm it freed. JoHANNE Rowden patre fuo in feodo Jimplici,i^c, 

Upon this pleading they were at iflue at the aflizes in JViltJhire. 

The Jury founda fpecial verdidl, viz. that yohn Rowden, the 
father ot Richard (now the defendant), was feifed in fee of a mef- 
fuage and tw'^enty acres of land in Bramjhaw in the faid county, 
and, being fo feifed, had iflue yohn Rowden Wxs eldeft fon, and the 
defendant Richard ; that on the 22d of 'January i8. Car. i. John 
the elder did fettle the premifes upon himfelf for life, remainder 
ut fufra, l 5 c. ; that after the death of the father ybhn his eldeft 
fon entered and was poflefled in fee tail, and was likewife entitled 
to the reverlion in foe, and died in the 14th year of King Charles 
the Second \ that the lands did defeend to another his only fon, 
who died 35th Car. 2. without iflue, whereupon the lands de¬ 
feended to the defendant as heir of the laft mentioned yohn, who 
entered before this action brought, and was feifed in fee, &c. But 
whether upon the whole matter the defendant has any lands by 
delcent from yohn Rowden in fee flnr;ple, the jury do not know, 
&c. 

The Ccunfel on both fidcs agreed that this land was charge¬ 
able with die debt (^); but thequeflion w’as, Whether the iflue was 

(0) Pott. Z57> Lev.zSC. t.Show. Sira. 1270. z. Wilf. 49. ; and 

S44. Carth. IZ7. i. Roil. Abr. Z69. 3. Mary, c, 14. 

Ifob,4S. Co. Ut. 374. 1. Salif.242. 


found 
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ibund for the defendant, in regard the plaintiff did not name‘the 
intermediate heirs ? 


Ktl 1.4W . 
agnii^ 


It was argued, that the defendant oUght to be filed as immediate 
heir to his father, and not to his nephew, for whoever claims by 
defcent mufl: claim from him who was laft adlually feifed of the 
freehold and inheritance ; this is the exprefs do<flrine of my Lord 
* Coke in his J^dute fa) ; and if fo, the defendant muft he * [[ 255 J 
'charged as he claims. Sei^n is a material thing in Out law, for 
if I am to make a title in a real action, I mufl lay an aftual feifin 
in every man ; it is fo in formedons in defcender and remainder^ 
in both which you are to run through the whole pedigree {b). But Mod* 36a. 
none can be plius et hares but to him who was laft a< 5 lually feifed 3*^^ 
of the fee-fimple (r)} and therefore the brother being tenant in 
tail, and his Ton theiffue in tail, in this cafe they were never feifed stra. loia* 
of the fee, for that was expeffant upon the eftate tail, which bdng 
fpent, then John the father was laft feifed thereof, and fo his fon 
is juftly and rightly fued as fon and heir. In fome cafes the pcr- 
fons are to be named, not by way of a title^ but as a pedigree ; as 
where there was tenant for life, the reverfion in fee to an idiot, and an 
unc 4 e who was right heir to the idiot levied a fine, and died living 
the idiot, leaving ifl'ue a fon named John^ who had ifTue tVilliam^ 
who entered'^ the <|ueftion was, \Vnether the iffue of the uncle 
fhall be barred by this fine ? It was the opinion of two Judges 
that they were not barred, becaufe the uncle died in the life->time 
of the idiot, and nothing attached in him ; and becaufe the ifTue 
claim in a collateral line, and do not name the father by wayof title, 
but by way of pedigree : but Jones, fujliee^ who has truly 
reported the cafe (<'), was of opinion, that the ifTue of the uncle 
were barred, becaufe the fon muft make his conveyance from the 
father by way of title. The jury have found that the reverfion 
did defeend to the defendant, as heir to the laft John ; it is true^ 
it defeends as a reverfion, but that fhafl not charge him as heir to 
the nephew (/■), for the other was feifed of the eftate tail, which 
is now fpent, and the laft who was feifed of the fee was ftie fa¬ 
ther, and fb the defendant muft be charged as his heir. It is like- 
wife true, that where there is an a<ftual feifin, you muft charge 
all, but in this cafe there was nothing but a reverfion. 


Tremaine, Serjeant^ for the defendant. In this cafe the plain¬ 
tiff fhould have made a fecial declaration, for the eftate tail and 
the reverfion in fee are diftin£l and feparate eftates. * John the * f ±c 6 
nephew might have fold the reverfion and kept the eftate tail; if ^ 
he had acknowledged a ftatute or judgment, it might have been 


(«) Co. Lit. 11. 

(^) Year Book 8. EJw. 3. p!. 13. 
Brook's Abr. ** Aflize/'6. Fiu. Nat. 
Brev. ail. f. 

(c) Co. Lit. 14. b. 

(<Q In the cafe of Edwards v. Rogtrs, 


Cro. Car. 5x4. March, 94. See alfo 
Cruife on Finea, 139. 

(*) Jones, 456. 

(/} J^hs* Caft, Cro. Car. 151^ 
See alfo Bull. N. P, 176. 300. a. Black. 
Rep. X090. 

I 4 extended 
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extended j and, if fo, then he had fuch a feifin that he ought to have 
l>eennamed. If a man become bound in a bond and die; and debt is 
brought againft the heir j it is not common to lay that he had no¬ 
thing by defeent, but only a reverfion expectant upon an eftate 
tail (a). In the cafe of Cbappel v. Lee fi), covenant was brought in 
the common pleas againft yudith^ 'daughter and heir of Robert 
Rudge i {he pleaded “ riens per defeent j” iflue was tried before 
Sir Francis North, Chief yujiice \ and it appearing upon, 
evidence that Robert had a fon named Robert^ who died without 
iflue, a cafe was made of it, and judgment was given for the de¬ 
fendant i the plaintiff took out a new original, and then the land 
was fold, fo the plaintiff loft his debt. 

Adfournatur. 

Afterwards in Hilary Term the fecond of TUlllam and Mary^ 
judgment was given fur the plaintiff, by the opinion of three 
Justices againft Eyre, yujiice^ who argued that the defendant 
cannot be charged as ijunK-diate heir to his father: it is true, the 
lands are affets in his harJ.s, and lie may be charged by a Ipecial de¬ 
claration (r). In this cafe the interm.d.iatc heirs had a reve-fion 
in fee, which they miglit have charged either by ftatute, judg¬ 
ment, or recognisance ; they were ft) f ifed, that if s -writ of right 
had been brought agaijill them, they might have joined the mise 
upon the mere right, which proves they had a fee; and though it 
was expectant on an eftate tail, yet the defendant claiming the 
rcverllon as heir, ought to make himfelf fo to him who made the 
gift (d). The perfon who brings a for medcn in dfeender muft 
name every one to whom any right did defeend, otherwife the 
writ will abate (<?). A man who is fuedas heir, or who entitles 
himfelf as fucli, mu ft lliew liow heir. The cafe of Duke v» 
Spring (/) is muchftrongcr than thisj for there debt was brought 
^ainft the daughter, as heir of B. fhe pleaded riens per defeent^ 
and the jury found that B. died feifed in fee, leaving iflue the de¬ 
fendant and iiis wife then with child, wJio was afterwards delivered 
of a fon, who died within an hour ; and it was adjudged againft the 
plaintiff, becaufe he declared againlt tlie defendant as daughter 

[ ^ -1 and heir of the father, * when flie was filter and heir of the 

*57 J brother, who was lalt feifed. 

But THE OTHER THREE JuDGEs Were of a Contrary opinion. 
The queftion is not. Whether tlie defendant is liable to this debt? 
but,. Whether he is properly charged as heir to his ftither ? or, Whe¬ 
ther he Ihould have been charged as heir to his nephew, whowasla^ft 
feifed ? It muft be admitted, that if the lands had defeended to the 
brother and nephew of the defendant in fee, that then they ought. 


.(a) 3, B.JC. Abt. 11. 

{#) Dyer, 368. pi. 4E0. 

Ratclilie’s Car«, 3. Co. 42, 


(0 8. Co. 88. Fitz. N. B. zao. 
SLaRarsEnt. 373, 

(/) a. R.<*II.Abr.709. SeeairoCham- 
Fcmoo «. Qodolphin, Cro. Jac. itfx. 

to 
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to have been named; but they had only a reverfion in fee expecl^t 
upon an eftate tail, which was uncertain, and therefore of little 
value: now, though yohn the father and fon had this reverfion in 
them, yet the eftate tail was known only to thofe who were par¬ 
ties to the fettlement. It is not the reverfion in fee, but the pof- 
felHon which makes the party inheritable j and therefore where lands 
were given to hufband and wife in tail, the remainder to the right 
heirs of the liulband; then they had a fon, and the wife died, and 
the hufband had a fon by a fecond venter, and died ; the eldeft fon 
entered and died without ifliie, and his uncle claimed the land 
againft the fecond fon, but was barred, becaufe he had not the re¬ 
mainder in fee in poflelHon; and yet he might have fold or forfeited 
it (a). But here the reverfion in fee is now come into pofl^ffion, 
and the defendant has the land as heir to his father j it is affets 
only in him (^), and was not fo cither in his brother or nephew, 
who were neither of them chameable, becaufe a reverfion expec¬ 
tant upon an eftate tail is not aftets. 

Judgment was given for the plaintiff. 


(«)* Bro. Abr. “ Defcent,*’ pi, 30. 
37. Aflize, pi. 4. 

(l>) Free. Clian. 39. 127. 136. 23a. 
T. Vein* 93, isS.*'z34. 282. 348. 410. 
42^. 471. z.Vcrn. 52. 62, to6. 348. 


319. 719, 9. Mod. 176. lo. Mod. 

18.334.487. ir. Mt-d. 5. I. Peel. 
Wms. 34. a. Peei. Wms. 364. 
3, Peer. Wms. 9. iTifi. 217. 341. 401, 
7.Stra. 665. 2. Stra. icz8. 1270. 
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• [ =“58 ] 

* Young againft The Inhabitants of Totnam. Cafe 

A N ACTION was brought againft the hundred for a robbery, A declaration mi 

/A in which the plaintiff declared,, that he was robbed apud the itaiutes of 
^ quendam locumprope Fair Mile Gate, infuch a parifh. 

He had a vcrdidt. yCT-fc,akho{gh 

Tremaine, Serjeant^ now moved in arreft of judgment j and 
exceptions taken wfere thefe : was in the 

First, That it does not appear that die pari£h mentioned in the nh^y ****wi* 
declaration was iri the hundred. committed on 

Secondly, Neither does it appear that the robbery was com- jn'thf 
roitted in the highway. ^ s. C.Sh«». 

Thirdly, The plaintiff has not alledged that it was done in 
the day-time ; for it it were not, the hundred is not liable by law, g' ^ 

But thefe exceptions were all difallowed, becaufe it being after *• **• 

a verdiif («), the Court will fuppofe that there was evidence given j*©. 
of thefe matters at the trial; fo the plaintiff had his judgment. OwentV * • 

I. Mod. zci. II. Mod. S. iz. Mod. 241. Comyns, 327, 345. 478. 1. Stra. 40!* 
z, Stra. 10X1. 1170. tz47. 1. Feer. Wmi. 41Z. 437. 5. Com. Dig. ** Pleader" (z S 5.), 

* Salk, 614. 3. Salk, 184. z. Ld. Ray. 8a6. 3. Bac. Abr. 68, ‘ 

(«) Ante, 162. 10. Mod. 300. 


Fggleffon 
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Cafe 164. Egglefton and Anodier againft Speke alias Petit* 

, Trinity Ternit I. Will, (jf Mary, Roll 249 . 

T his was a trial at the bar, by a JViltJhirejury^ in an ejeft^ 
mcnt brought by the plaintiffs as heirs at law to Ann Speke^ 


who diedfcifed in fee of the lands in queltion. 

Upon not guilty pleaded, this queftionarofeat the trial. Whether, 
theanfwer of a guardian in chancery lhall be read as evidence in this 
court to conclude the infant ? there being * fome opinions that it 
ought to be read \ and the defendant’s counfel infixing on the con¬ 
trary. 

Eyres, JuJllce., being the puifne Judge, was fent to the 
court of cotntnon pleas, then fitting, to know their opinions ; 
who returning made this report, “ That the Judges of that court 
“ were all of opinion, that fuch anfwer ought not to be read as 
“ evidence, for it was only to bring the infant into court, and to 
‘‘ make him a party.” 


The anfwer of a 
fyimt di*n ICAhWl 
In citancery a- 
gainft his ward 
cannot be read in 
evidence in a 
court of law to 
conclude the in~ 
fant, 

*[259] 

S, C. I. Show. 

89* 

S.C. Carth. 79. 

S.C.Comb. 156. 
a. Vert. yz. 

Ld, Ray. 311. 

Rec. Ch. *19. 

Abr. Eq. 

1. Peet. Wmi. 344. 3. Bac. Abr. 148. 3. Bro. Caf. Pari. s. 

loquifitionsand Then the plaintiffs proceeded to prove their ti/le as heirs at 
heralds books byfcveral inquifitions which were brought into court, and 

^oTXee. by the Heralds Office. 
j. Term Rep. 709. 4. Terra Rep, 514. 

A will difpoftng The defendant’s title likcv.'ifc was thus proved, viz. That the 
Speke being feifed in fee, &c. did by will, dated in March 
wiraeffesfis not *^8?, .devife the lands lojohn Petit for life, remainder to the de- 
a revocation of fcnd.int and his heirs for e.’cr j that the Lady Speke died fo feifed ; 
« forraer wiil that John Speie the tenant for life, and father to thedefendant, was 
withmthewords ^Ifo dead, &c. 'I'his will was proved by fcveral witneffes, one of 
*^'^otherwri likewife depofed that my Lady Speke made two other wills 

** ting declaring fublcqueiit to this now produced } and a miniller proved that file 
•* the fame,’ burnt a will in the month of December wiiich was.in tiie year 
iinkfs ilie attef 1685. 'rhen the plaintiffs produced another will made by her at 
**^fMce*'of tlw 1685, attefled by three witneffes, but not in the prefence 

wLtcr aJ- I^dy; fo that though it might not be a good will to difpofe 

4boughit ex- the eltate, yet the Counfel infifted that it was a good revocation 
prefsly revokes of the other, for it is a writing fuiEcient for that purpofe, within 
«U former wills, paragraph of the ftatute 2g. Car. 1, c. 3, of Frauds, which 

Ante, xi8. enacts, “ That all devifes of lands fhail be in writing, and figned 
“ by the party fo deviimg the fame, or by fome other perfbn in his 
« prefence, and by his exprefs direction, andfhall be attclled and 
“ fubferibed, in the prefence of the faid devifor, by three or four* 


at. Vern. 744. 

Aq. Caf. 130. 

3. Lev. 87- 

credible witnefles, or elfj fhailbe utterly void and of none 
a. Atk. 372.^ “ effect. And THAT no devife in writing of lands, tenements^ 
..'V. Eq^Ca. Abr. 

^*409. 3. Ch. Rep. 83. Powul on Dev. 63a. 648. s. Bl. Rep. 347, 

'i' 4 L* Peer* Wms. 344.3 and fee the cafe of £Uis v. Smith, F, Vca^’i Rep. 11. 


4. Burr, 3513. 
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or hereditaments, nor any claufe ^thereof, fhall be revocable SeaLst^eit 
“ otherwife than by fome other will or codicil in writing, or other 
“ writing declaring the fame^ or by burning, cancelling, tearing, 
or obliterating ibefame, by the tettator himfelf, or in his pre- 
fence, and by his direiflion and confentj but ail devifes and be- * 

“ quells of lands fhall remain and continue in force until the fame 
“ be burned, torn, cancelled, or obliterated by the teftator or his 
“ directions, in manner aforefaid ; or unlefs the fame be altered by 
“ fome other will or codicil in writing, or other writing of the 
devifor, figned in the prefence of three or four witnefles de- 
daring the fame/* The cafe of Sir George Sheers (a) was now 
mentioned, whofe will was carried out of the chamber where he 
then was into a lobby, and figned there by the witnefles; but one 
of them fwore that there was a window out of that room to his 
chamber, through which the teftator might fee the witnefles as 
lie lay in his bed. 


The jury, upon this evidence, found this fpreial verdid, viz. A will of lanSi 

hat Ann Speke beiftg feifed in fee, &c. did, on the I2th day of finned and pub- 
Magch 1682, make her will, and devifed the lands to yohn Petit 
for life, and afterwards to George his fon, and to his heirs for ever, fence *"of 
upon»condi|i'in that he take upon him the name of Speke ; that witneiTes, but 
the 25th of December 1685, (he caufed another writing to be not attetted 
made, purporting to be her will, which was figned, fealed, and 
publiihed by her, in tlic prefence of three witnefles, in the cham- wid, 

ber where me then was, and where fhe continued whilfl: the wit- * * 

neffes fubferibed their names in the hall, but that fhe could not fee {_ 260 J 
them lb fubferibing (b). * They find that the leflbrs of the plain- s. c. i. Show* 

tiff a re heirs at law, and that they did enter, &c. gg. 

This matter was argued in Eajier I'errn following. 

The queflion was. Whether this writing purporting a will, £ 
was a revocation of the former or not ? and that depended upon prje. Cil, 4I0J 
the conftruCtion of 29. Car. 2. c. 3. f. 6. the ftatute of Frauds. Eq. Ca. Abr. 
Now the want of witnefles does not make the latt will void in 409- 
itfelf, but only quoad \.\iq lands therein devifed; it has its operation **“‘^*'* 
as to all other purpofes. It muft therefore be a revocation of the 
former; and this is agreeable to the refolution of the Judges in for¬ 
mer times; for there being nothing in the ftatute of Wills, 32. Hen. 

8. c. I. which directs what (hall be a revocation, the Judges in 
^revilian*s Cafe (r) did declare that it might be by word of mouth, 
br by the very intention of the teftator to alter any thing in the 
will, for before the late ftatute very few words did amount to a 
revocation. If lands are devifed and afterwards a feoffment is made 
of the fame, but for want of livery and feifin it is defeClive, yet 
this is a revocation of the will, tliough the feoftlncnt is void {d). 


(d) Carth, gi. 3. Salk. 6gS. 

\by See Machit v. Temple, 3. Show. 
} Brodenck «. Broderick, i. Peer. 
Wm$.a39*} Longford «. Eyre, i-Will. 
740. ; Carter v. Price, Dougl. 341.; 
V, James, Comyns’ Rep, jjji. j 


Onyons •u. Tyrcr, 1. Peer. Wms. 34.3. ’ 
CalTon v. Wade, t. Brown C, C. 79. 

(f) tlyer, 143. 

(d) Moor, 429. 1. Roll, Abr. 614, 

to 

Tbe 
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fe«i>icsTOfi TheCounfel the ethe^Jtde argued, that this will was not 
amsAnothi * void byanyclaufeintheftatuteof Frauds, for if this is a revocation 
^ainjl within that ftatute, then this fccond writing purporting a will, 

® good will i for if it is not a good will, then it is not a 
* good revocation within that law. No man will affirm that the 
latter writing is a good will; thereibre the firft, being a devife of 
land, cannot be revoked but by a will of land, which the fecond is . 
not. This llatute was intendra to remedy ffie mifehief of parol 
revocations, and therefore made fuch a lolemnity requillte to a 
revocation. It cannot be denied, but that this latter writing was 
intended to be made a will; but it wanting that perfc< 3 ^ion which 
is required by law, it fhall not now be intended a writing diftindt 
from a wiU, fo as to make a revocation within the meaning of that 
261 J adf. * It*a man has a power of revocation, either by will or deed, 
and he makes his will in order to revoke a former, this is a writing 
prefently, but it is not a revocation as long as the perfon is living. 
Therefore a revocation muft not only be by a writing, but it 
niuft be fuch a writing as declares the intention of a man that it 
ihould be fo, which is not done by this writing. 

Upon the firft argument, judgment was given for the defendant, 
that the fecond will muft be a good will in ^1 circumftances to re¬ 
voke a former will. 

Cafe 165. Crofs agatnft Garnet. 

An aftion for PLAINTIFF declared, that onfuch a dayand yeartherewas 

deceit in felling A a difcourfe between him and the defendant concerning the fale ■ 
Ws oxen, then in the pofTeffion of the defendant, and that they 

flwn, when in came to an agreement for the fame ; that the defendant did then 
•ruth they be- fell the faid oxen to the plaintiff, and did falfly affirm them to be 
longed to ano- his own, ubi revera they were the oxen of another man. The 
tbw, IS g€^ plaintiff had a verditft. 

afttr verdttif ^ 

without ailcdg- THOMPSON, Serjeant.^ moved in arreft of judgmt'nt, that the 

declaration was not good, becaufe the plaintiff has not allcdged 

bisown or that that the defendant did affinn the cattle to be his own feiens the 

bt blew them to fame to be the goods of another, or that he fold them to the 

be another’s, or plaintiff fraudulenter et deieptive^ or that there was any warranty i 

tltat he fold adlion will not lie upon a bare communication, 

them fraudu^ 

hntly and dt-. guf notwithftanding thefe exceptions the plaintiff had his 
fitfully. judgment. It might have been good upon demurrer^ but 
S. C. j . Show, after verdlSi it is well enough («). 

® S. 

S. C. Carth. 90. S. C.Comb. 14Z. S. C. Molt, 5. 1. Roll. Abr. 91. Mcor, iz6. Cro. Elis. 

44, VeW. ■zo. s. Roll. Rep. Z7J. Cro. Jac. 474, i. Sid. 146. 10. Mod. 141. iz. Mod. 

445. t. Ld. Ray. 284. 40S. 59}, 669. z. Ld. Ray. 1118. 1. Salk. zii. zio. i. Com. Dig. 

##8.172* i.^a. 414. Dougl. 656. 3. Term Rep. 51. 

* («) The dedaration regularly ought tantamount, Michael v. Aleftiee, %. Lev. 

to charge* that the defendant knew 172. And after verdi6l/(i(/«^ umfyrav- 
ef the tnatter by which he deceived, ^ulently import, that be knew it, Danv. 
and that he did Wfaljely and fraudulently, 178.; and ftienter will fupply the omtf- 
t. Com. Dig. AOionofDeceit’' (Fz.}; ficn of fal/ely and fraudulently, Leakina^ 
hut this may be iupplied by matter v. Ch:fel| i. Sid. 146. 

Lei 
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* Lea againft Libb. 

Hilary 7erm» z. ^ 3 . WilL tSf Mary, Roll 497* 

■p JECTMENT for lands in Hampjhire. The jury found a 
(pecial verdifl:, the fubftance of which was : That the leffor 
of the plaintiff was heir at law to one yohn Denham his anceftor, 
who, being feifed in fee of the lands in queftion, did, by will 
hearing date the 28th day of yanuary in the year 1678, devife 
the fatne to the defendant, which he fubferibed and publifhed 
in the prefence of two witneifes, and they likewife atteffed 
it in his prefence j that on the agth day of December ibyq, 
he made another will or codicil in writing, reciting that he had made 
a former will, and confirming the fame, except what was excepted 
in the codicil, and declared his will to be, that the codicil ihould 
he taken and adjudged as part of his will ; that he publifhed 
this codicil in the prefence likewife of two witnefles, one of 
which was witnefs to the firft will, but the other was a new man j 
. auid they further find, that thefe were diftinft writings, &c. 

The queftion was. Whether this was a good will attefted 
by three witneifes ? fince one of the witneffes to the codicil was 
likewife a wi&nefs to the will j fo that the new man (if any) muft 
make the third witnefs. 

Thompson, Serjeant^ argued, that it was not a good will. 
Theclaufe of the ftatutc 29. Car, 2. c. 3. is, “That all devifesof 
“ lands fhall be in writing, and figned by the teftator in the 
“ prefence of three witneifes, and they to atteft it in his prefencc.” 
But here are not three fubferibing witnefles in the prefencc of the 
teftator ; fo that the firft will muft be void ; for one of the 
witneifes to the codicil did never fee that will. Befides, the codicil 
is not the fame thing with the will ; it js a confirmation of it} 
and this being in a cafe wherein an heir is to be difinherited, ought 
not to have a favourable conftruftion. 

'I'he ATtORNE y Gener al contra. A will may be contained 
in feveral writings, and yet but one entire will {«). It is true, 
if it be attefted only by two witnefles it is not good ; but if the 
teftator call in a third perfon, and he atteft that individual writing 
in his prefence, this is a good will, though the witnefles were not 
all prefent together, and at the fame time } for there is the credit 
of * three perfons to fuch a will, which is according to ti mre it 
of the ftatute. And therefore it cannot be objetfted that thele are 
diftin( 9 : wills, or that the papers are not annexed, for no fuch thing 
is required by law; for a man may make his will in fevei\il Ihects 
‘of paper, and if the witneifes fubferibe the lull Iheet it is well 
enough } or if he doth put up all the Iheets in a blank piece of 
paper, and the witnefles atteft that Iheet, it is a good will, 
in (hefe cafes the intent of the law-makers muft and ought to be 
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chiefly regal dtd, and for what reafons and purpofes fuch laws 
weie made, and what judgments have been given in parallU cafes. 
If a man grant a rent change to liis youngeft fon for life, and 
afterwards devife that he ihall have the rent as expreiled in the 
grant; now though the wiitmg was no pait of the will, but of 
another nature, yet the uill refeinng to the deed is a good de- 
vile of the rent charge within the llatutc ot Wills {a). iJut in 
this cafe the codicil is part of the will; it is of the fame nature $ 
and being made anitno tejiandt-t the end of the flatute is performed ; 
for both will and codicil joined together make a good devife: the 
ill A was a will to all pui poles; it only wanted that ciicumAance 
of a third witncfs to atteft it, which the teAator completed after 
by calling in of a third perfon for that purpofe. 

Curia. If a man make a will in feveral pieces of paper, and 
thei c are three witnefles to the laft paper, and none of them did 
ever fee the firft, this is not a good will (b). 

Afterwards in Hilary Term judgment was given that this was 
not a good will. 

(a) Mollrieux V. Molineuxt Cro. fac. Seawell, 3. Burr X173. and Black Rep. 
144. I. Roll Abr.461 614. a Rol*. 407.4aa.4i;4 , Purphpltiv.li^fdowne, 
Abr. 353. See alfo Fowtl on Oevire^, Com Rep. 384. ; Carlcon v. Gudin, 
22. I. Bjir. ;48., Jones v. Dale, 1. Bar. 

(^) See the cafe of Attorney Geneial 130. g.Rac. Abi. 505. ;ii.; Doimer 
V Barnes, Prec. ban. 270. 3. Chan. v. Thurland, 2 Peer. Wnis. 507., Lilia 

Rep. 151. a. V'cin. 597., Bond v. v. Smit'i, F. Vt^ey's Rep. ii. 


Cafe 167. Tippet agymjl Hawkey. 

In covenant, if '^IPPET the eldei and his fon covenant with yohn Hawley to 
the intercft of -I ftH and convey land to him free fiom all incumbrances, and 
the paities be y^,]| jpyy ^ fine,' &c. «ind deliver up writings ; “ item, 

moft**’brin”*^a ** agreed between the parties” that the faid Hawley fhall 
ieveral action. P'*/ to Tippet tne younger fo much moiiej, &e. Hie adlion is 
Y<lv f brought in the name of both. ^ ^ 


Skin. 401. 

i o 19. 

3. Lion. I 6t. 
Cro KJiz. 408. 


Upon a demurrer to the declaiation it w is held ill, ft^r the duty 
is vePed in 7 /y/tf the youngei, and he onlj ou^ht to have brought 
this adtion. 


Mcor“‘ Judgment for the defendant. 

Stn 5!;3. 1146. S. Mod. 16C 24a aos a LdRay. 13?!. 5.Com.Dig. “ Pleader’'(a V*.). 

1. Term Rep. 22. 3. Term Rep. 433. 
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Cafe 168 . 


Rees Phelps. 


An awaid of I^EBT UPON A ROMD condiitoncd for perfoimancc of 

gnitral tehtijfes \Jponnulli'f Jliet lift at bit} lumplcadcdt the plaint ifl'replied, 

extends only 10 fhowed an awaid that the defendant Ihould pay five pounds 

miimrsTCpMid *' * 

at the time of the fi hmdiion “.*1 Itoll. Abr. 24^. 2 Roll. Rep. 2. t. Mod. 59 ^* Mod. 

I70. 1 . 1S8. 324. 1 . S'l VI. 2-2. Cro. III?. 13. Cio. Jjc. 353. 9 Mod. 63. 

jo.’ltfed. aCu. 12 Mod. 116. Pn-c. Ch. 223 r.tzg. 44. 168. a-ij. tomyns, 328. 547,* 
Ser«>^n3. 923. io 2 .f irSa. 1. Lc, Ray. 116 24b 112 ?. Ld. Riy. 898. 964 1076. 1142. 
XfhA, Rai. 115 »• Dig. sSi;. j. BI. R.p iii“. 6. MoH. 33. iq. Mod. 20 j. 

i, Ray. nb. » W. Kay. 964. j. Burr. i-’*'. Kjd on Aviaid., iC4. 

^ to 
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to the plaintiff prefently, and give bond for the payment of ten 
pounds more on the agth day of Nowtnbtr following:, and that 
this (hould be for and towards the charges and expences in and 
about certain differences then depending between the parties, and 
that they ihould now fign gentral releafes. To this replication 
the defendant demurred. 

• It was argued to be a void award, becaufe mutual releafet were 
’ then to be given which would difeharge the bond payable in No-- 
'vember following. 

But THE Court held it to be good ; for the releafes fball dif¬ 
eharge fuch matters only as were depending at'the time of the fub- 
midion. . 


Godfrey and Others again ft Everfden. Cafe 169.’ 

T here was a parijlj-church and a chapel of eafe in the parifh 3ards**\'he re* 
of Hitchen. The defendant was taxed towards the repairs of p *rgof a tUftl 
4 he church, and a libel-was brought againft him for the refufing of of enfi will not 

-he payment of that tax. prevent the 

^ clturchwardene 

He now fuggefts, that there was a chapel of eafe in the fame from jfroceeding 
parilh,'^ which: the inhabitants do go, and that they have always ‘^e fpiiiiuU 
repaired that chapel j and fo prayed a prohibition. payment ^"a 

Tremaine, Serjeant, moved for a confultation, becaufe the tate for repair- 
parifhioners of common right ought to repair the church •, and "*^**^* 

though there is a chapel of cafe in die litme parifh, yet that ought ^ 
not to excufe them from repairing of the mother-cliurch. He pro- Connb, 
duced an affidavit that there had been no divine fervice there for gg 
forty years patt, nor burials, or baptifm.—Whereupon a prohi- 2. RoU. Abr. 
bition was denied. 289. 

•10. Mod. 13. tz. Mod. 327. 416. I. Ld, Ray. ^9. 112. 3. Com. Dig, Efglife” (G 2.). 

* C =^65 ] 

* Anonymous. Cafe 179. 

A GENTLEMAN was convidled upon his own confeffion for Attainder for 
high treafon in the rebellion of the Duhe of Monrmuth, and treafon, If mo 

executed. arraigmuHt be 

entered, \i er- 

It was MOVEDthat hisattaindermight be reverfed j the Judges roneou*. 
were attended with Books, and the exceptions taken were, viz, 

ijpPxRST, There was no arraignment, or demanding of judgment, 

ta. Mod. 5T. 95. Ld. Ray* j. 3. Com. Dig. 513. Ray. 408. 2. Hale, 217* 

I. Hawk. P. C. 438. 

Secondly, There was procefe of venire facias-^ which ought Capiat is th» 
iF ROt to be in treafon, but a capias. 

. , ■* an indiAmeat 

»f trealbn.—ia. Co. 103. Ray. 375. Show* 75 * Stra. 305. a. Ha]^ 194. 2. Hawk. If, 9 \ 
pg. 427* 


Thirdly, 


Vql. ni. 


T 
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If judgment be THIRDLY, Becaufe after the confeflion the judgment followed, 
gtvan Ml «a ifii, not appear that'"the party was alked what he could (ay 

dianmt, with- fentence of death fliall not pafs upon him ; for poflibly he 
out a demiind of.', , iji j '' 

whet Um party might have pleaded a pardon. 

IH* reafons the attiundcr was reverfed. 

S. Show. 13X. t. Sid. 85. 


Mr. Parkinfon’s Cafe. 


nai^mut A MANDAMUS was moved for to reftore him to a fellowfhip 
*a perfon Lincoln College in Oxford^ being a member of a lay cor¬ 

poration, and having a freehold in it. 

The like mandamus had been granted to reftore Dr. Goddard 
to the place of one of the fellows of the college of phyftcians in 
London.^ which is a lay corporation. 

But it was denied by the Court, for the vifitor is the proper 
judge; and when a man takes a fellowftiip, he iubmits to the rules * 


Cafe 171. 

A mandamus 

does nol 

reftore a perfon j l • r -11 • • 

to a fellowftiip poration, and having a freehold in it 

In a college when 
there il a viJUar, 

5. C. Comb. 

U3- 

S. C. Carth. 

8. C. I. Show. 

S^C. Holt, 143. *h® college and to the private laws of the founder. It wife de* 
p’oft. 33*.. nied by my Lord Hale in Dr. Robertses Cafe, becaufe in all 

I. Mod. 8 a. /fly forpffrufiW the founder and his heirs are vifitors, and’lii all 
I* ecclefiajiical corporations the bi(hop of the diocefe is the proper 

Kdy* 3 ^* __' #7" . __J /*. __ _1_i"_ /•___ 

1. Lev. a3. 

5. Mod. 404. 

4ax. 

4. Mod. laa. 

8. Mod. 148. 

367. 10. Mod. 5b- 68. II. Mod. 221. is. Mod. 232. Gilb. £. R. 179. Ktzg. 107. 

a. Peer. Wins. 316. i. Stra. 159. 557. 2. Stia. 797. 912. 1192. Fort, sos, Stra. 557. 797, 

Ld. R.ay. 1334. 3 * Burr. 1647. 4. Com. Dig. '* Mandimus'* (A.). 5. Com. Dig, ** Vifiiot** 

(B). I. Bl. R^. 24. Term Kep. 338. natis^ 290. 4. Term Rep. 223. 241. noth. 


vifitor, y/ho is fdei commijfhrius, and fioin whofe fentence there 
is no appeal to this court, efpecially in the cafe of a fellowftiip of' 
a college, which is a thing of private dcfign, and not at all con¬ 
cerning the public. 


* [ 266 ] 
Cafe 172. 


* Orbil again ft Ward. 

_ r 

Hilary 7 rr«, 3. tsl 4, Jac. 2. Roll IO18. 


Appeal of mnr- \ B. nuper deparochla San£li facobi IVcJlm. in comitatu Midd. 
der. Jr\. • ofus, attachiatus fttit per corpus fuum adrefpondend. C. 

D. viduee, quse fuit uxor J. D. generoji, de morte prad. J. 
dam viri fuiunde eum appellat. Et funtpleg. de prof. J. B. nuper 
de parochia Saniii 'Jacobi Wejim. in comitatu Midd. gen. et JO¬ 
HANNES Doe de eadem gen. Et unde eadem £l4zab£THA^# 
K. F. attornatum fuum juxta formam Jicftut. Jn hujufmodi cafu 
edit, et provif. injianter appellat prad. A. de eo quod ubi preed* 
J. D. fuit in pace Dei et diHi Domini Regis nunc apudparoebiafA 
SanHi facobi irfra libertatem PVeJim. in comitatu Middlefex. de- 
cimo die J. anna Regm Domini Jacobi nuper Regis Anglia tertit 
bora prima poft meridiem ejufdem die ibidem fcilicet apudparochiam 
Sandi Jacobi infra libertatem Wejifk. in com. Midd. venit ^ad. 
A. B. et felomct ac ut felo diiii Domini Regis nunc voluntarie et ex 

malitU 
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inalitia fua pracogitat. et injidiis prantedUatis^ contra pacem diffi 
Domini Regis^ nunc hora nona foji meridiem ejufdem diet in et fuper 
pra^aU J. D. adtunc vi et armis^ Isic. apudparochiam San&i ja» 
coht infra Ubertatem fVeJim, pradiil. In conutatupradi^o^ infuftum 
fecit et preedit. A. B. adtunc et ibidem cum quodatn gladio, Anglict 
. A RAPIER, ad valcntiam quinque folidorum quod ipfe idem A. B* 

• w manu fua dextrn adtunc et ibidem f ilicet prtcdiSto decimo die J. 
. anno tertio fupradi£io apudparochiam San^i Jacobi infra Ubertatem 

fVeJim. praaiSi. in com. Mi'dd. prad. hahuit et tenuity ipfe pradiil, 
J. 1 ). in et fuper Jiniftram partem ventris ipjius J. D. propte 
umbilicum’i Anglice THE NAVEL, ipftus J. D. adtunc ct ibidem 
felonice voluntarie et ex malitia fua pratcogitaia pertufjit ef pu^- 
pugity et dedit eidem J. D- adtunc et ibidem in ct fuper pradibtam 
JimJiram partem ventris ipjius J. D* prope di£ium umbilicum ipfiut 
J. D. cum gladio pradiho unam plagam mortalem longitud. dimid, 
unius pollicis et profunditat. fex pollicium^ de qua quidem plaga mor- 
tali idem J. D. d preeditio decimo die J. anno tertio fupradUio 
•apudprtediilam parocWiam Saniti Jacobi in fra Ubertatem fveJim. in 
cvnitatu Midd. pradifi. languebat et languidus vixit \ et adtunc fei- 
licet decimo fexto die Junii anno tertio fupradifio apud parochiam 
Sanfho^cobi Jtfra Ubertatem fVeJim. in comitatu Midd. preedifi, 
ipfeidem J. D. de plaga mortali * preedifia ohiit\ etfic preefat. A. B, 
pradifium J. D. apud parochiam Sanbli Jacobi infra Ubertatem 
IVeJlm. prtedifi. in comitatu Midd. pradiH. modo et forma pradiB. 
voluntarie et ex malitia fua pracogitata interfecit et murdravit can* 
tra pacemdiBi Domini Regis nunc cor on. etdignitates fuas. Et quam 
cito idem A. B. felonlam et murdrum prtediB. fecijfet^ ipfe idem 
A. ^.fugitdiBaque C. D. ipfum recenter infecuU fuit dc villa inviilam 
ufque ad quatuor villas propinquior\ et ulterius quoufque^ t^c. Et 
Jf preediBut A. B. felom&m et murdrum prtediB. ei in forma prted. 
' impofit. velit dedicere preefat. C. D. hoc farata eji verfus eunipro* 
bare prout Curia, bfc. 

The defendant having prayed judgment of the original writ 
Pjy|AD£D, quod ipfe A. n.per breve iliud appellat, exiftit per no* 
nUn A. B. nuper de parochia SanBi Jacobi FVeJim. in comitatu Midd. 
m generofi^ uhi revera et in faBo infra comitatum Midd. praidiB. eji 
queedam parochia vocat. ct cognii. per nomen parochia SanBi Jacobi 
infra Ubertatem fVcJlm. fed in eodem comitatu Midd. non habetur, 
nec /Be impetrationis brevis originalis apfelli prtediB. feu unquam 
^hqbebatur aliqua parochia Jive locus cognit. et nuncutat. per nomen 
parochite SanBi 'Jacobi If 'ejim. tantumprout prted. C. D.per breve 

• fuum juperius fupponit. Et hoc ipfe idem A. l^.parat. efi verijicare ; 

• unde petit judicium de brevi illo, et quod prad, breve cajfctur. 

The plaintiff demurred; and the appellee joined in demurrer. 

T 2 
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Cafe 173* OthW^againJl Ward. 

Hilary Term^ 3. tsf 4. Jm* 2. Koll lOlS. 

To an appeal of AN APPEAL OF MURDER was brought againft jdf, 5 . of the 
murder the ap- /A. paj-ifli of Si.'Jaynes*s JVeJlminJler in the county oiMiddltfex^ 
{udgment/if 'thc gent, for that he on the lOth day of June in the third year of 
*P(»liee Jamc% did run the deceafed into the left part of his belly 

in :.b»temenr, ^ rapier, and that he died of that wound three days afterwards. 

fvitlinut plrad- 

ing over 10 the The defendant demands -oycr of the* return, and pleads that 
felony. there is a parilh known by the name of the parifti of 5 /. James 

I. Show. 47. « wiihin the liberty of WejlmtnJier^' but no fuch place as “ the 
C^rth. 56. « pari.li of Si. James Tf ’cjifntrjier*^ ot\\y (a). 

And upon a demurrer it was argued that this plea was not good, 
for it being in abatensent the appellee ought to have pleaded over 
to the murder; fo it was adjudged in the cafe of IVatts v. 
• L 2,68 3 Jh-nln {b)y the pleadings of which cafe arc at large in my Lord 
Coke’s entries. 


An arpfllee 
muft appear in 
proper pLifon. 

%. fhft. 313. 
Cartti. 55. 

Salk. ^0, 64. 
Skin. 4S. 

Carth. ^94. 

*. H.uvk. P. C. 

* 5 "- 

Fitz;. 9e. 

11. Mod. 216. 
is. Mod. 2o< 65 


* Secondly, He ought to have pleaded in perfon, andnatb]* 
attorney ; the Jiutute of Gloucejler is plain in this point. 

Curia. If the pica is in abatement, and the party do not an- 
fwer over to tlic murder, yet that docs not ouji him of his.plea, 
but the appellant ought to have prayed judgment. 

It is a quellion, "iVhetht r he ought to plead over to the felony or 
not ? for the precedents arc both ways. 

There is no judgment entered. 

1, Ld. Ray. 557. i. Ld. Ray. 1289. 


(a) See 5. i/>. whicliiequires (i) Cro. Lliz. 694. See alfo Crifji 

all f>lcas in 3'':itfnirni to be verified on v, Vr'naII,Cro. Eliz, 910. and 2. Hawk, 
oath. 3. Ruir. IUI7. Stia. 1161. P. C. 277. 


Cafe 174. Proud againji Piper. M 

On a libel fora '^IILRE WAS A LIBEL brought ill the fpirltual court for R 
ir.i«rtiiar>,if the A mortuary, 
defendant fug- ^ 

pert no eu/tom. The defendant fuggefts, that by the ffatute of 21. Hen. 8. c. 
the Court will 5, no mortuary ought to be paid but in fuch places where it 
giant a probibi- been ufuaily paid before the making of that flatute, and that 
there was no cuflom in this place to pay a mortuary. And it was 
S. c. Comb. thereupon moved for a prohibition j for mortuaries arc not due 
S^C Garth 07. particular cuftom of places (b). 

,1. Co 76. 12. Mod. 260. 397. 416. 4. Cum. Dig, 5c 6, Stra. 715. Dougl. 378. 

t. Term Rtp. 551- H. El. Rep. 100. 

(а) See 28. Geo. 2. c 6. and 2. Bl. Hinde v. Chefter, Cro. Car. 137. See 

Co,n. 426. alfo Selden on Tithea, 287. a. lalt.« 

( б ) White’s Cafe, Cro. Eli*. 151.5 49*. 

It 
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• 

It is true, a prohibition was denied in the cafe of Mark v, P*ow* 

Gilbert (a), but it was becaufe it was admitted that there a mor- 
tuary was due by cuftom, but they differed in the perfon to whom ^*'*** 
it ought to be paid. 

Curia. Prohibitions have been granted and denied upon fuch 
fuggcftions. Therefore the defendant was ordered to' takea de¬ 
claration in a prohibition as to the mortuary, and to try the cuf- 
tom at law. 

(d) i.Sid. a 63 .* 


Liitwicli againft Piggot. 


Cafe 175, 


T 7 JECTMENT for lands in Northumberland^ tried at the bar. ^ pow?r to 
^ The cafe was thus: 

thiee lives, or 

Peter Venables was feifed in fee of the manor of Long Witton in *^*^0°^* an 
• the faid county, and ^jeing fo feifed made a fettlemciit thereof, by icrm**of 
ifafe,and releafe, to the ufe of himfelf for life, without impeach- upon one, two, 
mentof wafte; then to the truftees for feven years, to raife por- or three Uvea, 
tionciihc daughters; then to JVilliam Venables and the heirs male warrant a 
of his body ; and if he die without iffue, then to Ann his daughter year!i**^if 
for life, with remainders over. In which fettlement there was ihiee lives * 
this provifo: * “ Providi-.d, that itfiiallbe lawful for William Should 10 long 
“ Venables^ by will or deed, to d:fpofe of any part of the faid manor 
“ to his wife for life.” And another pr .vifo to this purpofe: « r t 
“ Provided, that it fhall .and may be lawful to and for the faid 9 J 

“ William Venallesy by any deed in writing under his hand and »• Roll. Abr. 

“ fcal, todemifefor three lives, or twenty-one ye.ars or under, of 
“ for ahy time or term of years, upon one, two, or three lives, VjiugS'^ji 
** or as tenant in tail in poireffion may,do, all or any part of the Salkrs*37. * 

faid manor, lands, &c. which were in leafe for the Ipace of forty r Vi,rn. 85, 

“ years laft paft.” 'I'he defendant’s title was a lealc for ninety- 407* 

Dine years, made by t’ae faid William Venables to one Mary Ve- *• 

Tkihles^ if three lives ihould fo long live. «°8.*535.^65*. 

The queftion was. Whether that leafe was purfuant to the 
p«v/er in the laft provifo ? 

It was objcilcd that it was not; for it ought to be a leafe for 
twenty-one, and not ninety-nine years, determinable for three 38,. 
lives. cj. Mod. I ft. 

Bat the plaintiff was non-fuit. 

471. 12. Mod. 147. ii;i. C-ifcs T T. 72. 93. Gilh E. R. t. 137. iSd. Fiizg. 156 214, 

Comyns, 37. 494. i f>"cr. V/ms. 149. 245. 604.741. 777. z. Peer. Wms. 2x2. 415.^89.506, 
t (623). (648), 1. Ld Ray. 268. 2. Ld. Kay. 908. 1198. i. Sera, 596. 601. z. Stra. 962. 992, 

1. Vern. 85. 407. 2. Vern. 69. Prec. Cban. 256, Cal'. T. T. jz. 93. 3. Bac. ^r. ‘‘ Leafci,** 

415* Cowp. z66. 714. i. Term Rep. 705. , 


249. 
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Cafe 176. 

The church¬ 
wardens and 
Sverfeers m^y 
place out poor 
children 
titef, and the 
niafter they fe- 
ke for fuch 
purpofe is bound 
to receive fuch 
apprentice. 

S. C. Show. 
y6. 

S. C. Comb. 
>64.. 

S. C. Cartb. 
94 - 

S. C. Holt, 
570, 

S C. Foleqr, 
sz3« 

I. Lev. 84. 

X. Salk. 67. 
49 >- 

sa. Mod. 27. 
X. Stra. 143. 

». Stra. 1x68. 
%. Ld. Ray. 
*M7- 

♦ f 270 ] 


The King again ft Fairfax and Another. 

A N ORDER made at the quarter feflions of Qloucejier was re^ 
moved hither, confirming another order made by the juftices 
there, for the placing of a poor boy to be an apprentice ip hpf** 
bandry : and it was moved tiiat it might be quaihed. 

Mr. Pollexfek argued, that the juftices had no power given 
them by the law to compel a man to take fuch an apprentice: And' 
this will depend upon the conftruiftion of fuch ftatutes which re¬ 
late to this matter. I'he firA is that of 5. £/;z. c. 4. f. 25. which 
ena£ts, “ that for the better advancing of hulbandry and tillage, 

and to the intent fuch who arc fit to be made apprentices to 
“ hulbandry may be bound thereunto, that every perfon being a 
** houftiolder, and having or ufmg half a plough land at the leaft 
“ in tillage, may take any to be an apprentice above ten and un- 
“ dcr eighteen years, to ferve in hufbandry, until the party be of 
“ the age of twenty-one or twenty-four years( <7), the faid retainer 
« and taking of an apprentice to l&e by indenture.” Now before 
the making of this ftatute, the practice of putting out poor chil¬ 
dren was only in cities and great towns, to particular trades^and 
employments. * The next ftatute is 43. Eli-z.. c, 2« by which 
power is given “to the churchwardens or overfeerc of the potJi, tp 
“raife weekly or otherwife, by taxation of every inhabitant, fuch 
“ competent fum or turns of money as they fhall think fit, for relief 
“ of the poor, and putting out of children to apprentice,” And then 
in the fifth paragraph power is given to them, by the aftent of twp 
juftices of peace, to bind poor children « where they (hall fee 
“ convenient,” &c. which words were the foundation for the mak¬ 
ing of this order. But the conftrudtion thereof cap be no otherwife 
than vi%. whereas before the making of this act poor children were 
bound apprentices to tillage, itow the churchwardcjis may raife 
money to bind them out to trades ; for if they could compel nien 
to take them, what need was there of raifuig money 10 place them 
put ? 


This muft be the natural conftruflion of that law, whjch ap^ 
pears yet more plain by the words of a fubfequent ftatute, j. Jac. 
c. 25. f. 23. which continues that of the 43d of hUz. with this 
addition, “ that, all perfons to whom the overfeers of the poor 
“ fliall, according; to that aA, bind .uiy chilcircu to appi entice, 

“ may take, receive, ami keep them as apprentices.” It is true, 
the general praflice of putting out poor children feems to warrant 
fn Dakpn’x order; but this lias been occafioiied by a miftake in Jkfr. 

Ju^^ee, 114. Dalton's book (^), who reported the refolution of the Judges ii^ 
1633 to he, that every m^n who by his calling, proteflion, or . 
manner of living, and who entertaineth and mult ufc fervants of 
^the like quality, fuch muft .alfo take apprentices. By this refo¬ 
lution the juftices of peace have been governed ever fincej bi*^ 
Twisden, JuJUcti would often fay, tnat ;hofe wer? no^ tl^e re- 


fa'* By 18. Geo. 3, c 47. no male parifl^ for any longer term than till be 
appientiee fhaJl be bound out by any fliall cometo the age c4 twenty-one yeart. 

folu^oni 



* 
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folutionS of the Judges as reported by Mr. Dalton, and therefore 
the book was miftaken. 

Secondly, The order itfelf does not mention that the party to 
vrhoip this poor boy was bound apprentice did occupy any land in 
tillage, for fo it ought to be, otherwife the overfeers of the poor 
may bind him to a merchant or to an attorney, which he called 
a free quarter 4 for by fuch means difeafes may be brought into a 
family, and a man has no fecurity either for his goods or money. 
This was the opinion of Twisden, 'JuJiice, in CoutrelPs Cafe(a ); 
and itfeems to be very natural, and therefore the chief reafon why 
power was given by the ftatute to the overfeers to raife money 
was, that they might place poor children to fuch who were veiling 
* to take them for money, for otherwife they might compel a man 
to receive his enemy into his fervice. He relied on the cafe of the 
King V. Price, Hilary 'Term 29th and 30th of Car. 2. which was 
an order of the like nature moved to be quafhed : and Twisden, 
Jt^ice, faid, in that cafe, that all the Judges of England were of 
opinion that the juftices had not fuch a power, and therefore that 
^ordej was quafhed. 

E CONTRA. It is plain that by the ftatute of the 43 Eli%, c. z. 
the^fiiftices may place out poor children where they fee it con- 
** venient,” and fo the conftant pra£lice has been j fo is the re- 
folution of the Judges in Dalton, which was brought in by the 
Lord Chief Justice Hyde, but denied fo to be by Justice 
Twisden, for no other reafon but becaufe Justice Jones did 
not concur with them. In Price's Cafe this matter was ftirred 
again, but there 4 ias been nothing done purfuant to that opinion. 
Since then the juftices have a power to place out poor children. 
It is no objection to fay, that there may be an inconvenience in 
the exercife of that power, by placing out children to improper 
perfons j for if fuch things be done, the party has a proper re- 
medy by way of appeal to the feffions. 

Three Judges were of opinion, that the juftices of peace had 
filch a power, and therefore they were for confirming the order, 

Dolben, ’JuJiice, faid it was fo refolved in the cafe of the King 
V, Qillifioiuer, in the reign of King ^anus the Firji, Foster 
being then Chief Juftice, though the Judges in Price's Cafe were 
of another opinion. 

The Chief Justice was now likewife of a different cminion, 
for die ftatute means fomething when it fays, “that a ftock mall be 

raifed by the taxation of every inhabitant, &c. for putting out of 
• « children apprentice.** There are no compulfory words in the fta¬ 
tute for that purpofe, nor any which oblige a mailer to take an 
appr^ticej and if not, the juftices have not power to compel % 

(a) I. Sid. z^. 


T 4 


The Kin* 
agaimfs 
FAizrAX, 
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Rayia. 


z. Vent laS* 


min 



Tub K7»« 
mgainft 

Faiktax. 
An order under 
43. Elisi,. c. 2. 
to bind out an 
Apprentice,mult 
Aate it to be by 
the cbuichwar- 
<lcns. 
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man to take a poor boy, for poiHbly he may be a thief or fpy im 
the family ^a). « 

But this order was quafhed for an apparent fault, which was, 
that the Aatute has entrufted the churchwardens and overfeers of 
the poor by and with the approbation of two juftic.es to biild ap¬ 
prentices, &rc. and the churchwardens are not mentioned in 
this order. 


(«) By 8. te 9. Wtll, 3. c. 30. 

** When any poor children lhall be 
appointed to be bound apprentice, 
purluant to the 43. Eli». c. s. f. 5. 
the perfon or perfons to whom they 
artf. To appointed to he bound, fhall 
rec<iw« and provide for them accord¬ 
ing to the indenture, figned and 
confirmed by the two jnliices of the 
peace, and alfo execute the other part 
of the f.iid indentures ; and if he or 
(he (hall refufe fo to do, oath being 
made thereof by one of the church¬ 
wardens or overfeers of the poor, 
before any tvvo of thejulfices of the 
peace for that county, &c. he or (he 
lhall forfeit, for eveiy fuel) offence, 
the fum of ten fovnoii, &c. ; 
faving always to the pet Ton to whom 


** any poor child (hall be appointed to 
*' be bound an apprentice as aforefaid 
*■ bis or her afptal to the next general 
** or quarter feiTions.'*—But by thella- 
tute 32. Gn. 3, c. 57. " On the death 
of the mafter of any parilh apprentice, 
upon tlie binding out of whom no 
larger fum tlian five pounds lhall have 
been paid, the covenants to maiiitnm 
** and provide for fuch apprentice, fhall 
“ not continue in force for any longer 
** term than three calendar months ifbxt 
after the *deatli of the mailer j and 
** within the term of tliofc three n^nthy, 
“ two juflices may uider the apprentice 
** to ferve the relid ue of his term with 
another mailer, of-'they may^cfWmftie 
“ the apprenticelhip." 
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• Thirfby againfi Helbot. 
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D ebt upon a bond for performance of,an award. Upon An«irard«tlMt 
nullum arbitrium pleaded, the plaintiff replied, and”®"®.®^ 
fhewed an award made, which amongft other things 
was, “ that the defendant fhould be bound with furetles fuch as » fucb fureties 
the plaintiff fhould approve in the fum of one hundred and fifty « as the other 
«* pounds, to be paid to him at fucli a time, and that they fhould “ Aallapprovr, 
feal mutual releafes and afligned a breach in not giving of |* ^„**?** 

this bond. *Therc was a vcrdidl for the plaintiff. mutual" 

Pbmberton, Serjianty now moved in arrefl of judgment, *1 n4t 

that this was a void award, becaufe it is that the defendant fhall'^^* 
be bound with furcties, 5 ic. and then releafes to be given i now if the party dif- 
*the fureties are Grangers to the fubmifllon, and therefore the de- approve of tb« 
fendant is not bound to procure them. He relied upon the cafe /“"O'* n«®«l' 

©f JBarns v. Fairchild^ which was an award “ that all controver- *** *'** 

fies. Sic. fhould ccafc, and that one of the parties fhould pay 
« to the ether eight pounds j and that thereupon he fhould pro- *• ®**®*’» 

■ ** cure his wife and fon to make fuch an afliirance, &c.” this s.’c. Canb. 
was held to be void, becaufe it was to bind fuch perfoas who were 159. 
not parties to the fubmifiion. ^ • Roh. Abr. 

Cro. Jac. 315. X. Sj9lk. yr. fis R. H, i8r. 8. Mod. £Te« to. Mod. ac5. xi. Mod. itfm 
I. Vern, 359. 5 iia. 903. 107,5. 1. Com. Dig. 388. Corny, 183. 1, Bac. Abr. 144* 
Kyd on Awards, 124. i.LtLRay. 123. 246. x. Peer. Wois. 430. 

Tremaine, 
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Tmiksbt TKEMAJur.i Serjeant^ cmtrpi. That caufe does not come ii|i 
fgainjt to this at the bar, becaufe *by this award the party was to fign a 
Hei.»ot. ggntral releAfe^ whether the daehdant paid the money or not. 

* r 2’73 1 * Court was of opkiion, that the award was void, 

• ^ ^ becaufe it appointed the party to enter into a bond « with fuch 

. “ furcties as the plaintiff /ball Uke^ and rcleafes then to be mu • 
tually given.” Now if the plaintiff does not like the fecurity, 
given, then he is not to feal a releafe, and fo it is but an award w 
one fide. 


Cafe 178. 

In an al&ze for 
an office,tbede. 
mandant mu ft 
fet forth his ti. 
tie j and the 
Ctwit will ad- 
jonrn the aflize, 
tnafFiH'd him an 
opportunity of 
doing fo. 

S. C. Salk. 8a. 
S. C. Comb. 
ITJ. aoy. 
ai C. LiUy's 
1^. 93. 

Plh. Com.403. 
4. Edw. 4. pi. 6. 
Dyer, 114.15Z. 
». Ski. 73. 

•. Com. Dig. 
** Affize’* 

3. Bac. Abr. 
«»• 

Term Rep. 
» 55 - 


Savier aj^ainjl Lenthal. 

j^SUSA ven, recogn. Ji Willielmus Lenthal, armiger\ 
AA- Henricus Glover, armiger\ Johannes Philpot, ge~ 
neroJus\ Thomas Cook, gene^us\ et Samuel Ellis, gene- 
refus^ tnju/li^ £sV. dijfeijiverunt Thomam Savier de libero te^ 
nemente fuo in Wejim, infra triginta annoSj ^c. Et unde idem 
Thomas Savier per Jacobum Holton aturnatum fuum 
queritur quod diffeifvverunt eum de officio Mterr, Marefc. Domini 
Regis etDomina Regitiee coram ipfo Regeet Regina cumpertin^S^c, 

The cryer made proclamation, and then called the recognitors 
between Thomas Savier demandant, and William LenthaUtatainx^ 
who were all at the bar, and feverally anfwered as they were 
called. 

Then Mr. Goodwin, of Grafs /«», arraigned the affize in 
French i but the count being not in parchment upon record, the 
recognitors were for this time difeharged, and ordered to appear 
again the next day. 

But the Counfel for the tenant relied on the authority in Cal¬ 
vert* s Cafe^ that the title ought to be fet forth in the count, which 
was not done now, and therefore the demandant ought to be non- 
fuited. 

But the writ being returnable that day, was ex gratia Cm iee ad¬ 
journed to the morrdw afterward; and if the demandant did not 
then make a title, he muft be nonfuited. 

• The next day the jury appeared ; then the cryer called Thomas, 
Savier the demandant, and then the tenants, and afterwards the 
recognitors ; and the aflize being arraigned again, the demandant 
fet forth his title. 

Sir Francis Winnington, of counfel for ^r. Lenthal^ one 
of the tenants, then appeared after this manner, avez fry 

“ le f/fV William Lenthal, et jeo prye oyer del brief et dei 
w count:* 

Then the other tenants were called again three times, and they 
not appearing, procefs was prayed agaiim them (a). 


<*) By S. c. Coitfo. 173. the de¬ 
mandant was nonfuited the focond day 
for not counting ; and S. C. 1. Salk. 
82, the Court told him ht might brii^g 4 


new aflize. See Dyer, 58. 114. 149. 
jenk. 42. 8.Co. 45. |o, Mod. 1S5. 

U Bsc, Abr, 163, 

Doe 
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♦ Doe againfi Dawfbn. ^ Cafe 179, 

B ail was put in to an a^ion brought by die ^laintiiF; and be- ifarahbtft^ 
fore he declared, the defendant obtained an injundion to ftay *>y injaniHon, 
proceedings at law, which was notdilTolvcd for feveral Terms a^ 
terwards. Then the injunddon was dilTolved, and the plaintiff 
delivered his declaration, and had judgment by default ble, if the piam> 

* And now he brought a feire facias againft the bail, who {deaded, dechratitm **** 

that no declaration was delivered or filed againft the principal witliin two 

within two Terms after the addon commenced and the bail entered. Jy™* jh# 

injunnioQ li 

And upon a demurrer the plaintiff had judgment againft them, diffolvid. 
for the bail are liable, fo as the principal in the a^iondeclar# foon ,, gon, 
s^ter the injundtion diffolved } and it is no fault in the plaintiff 333. 
that he did not declare fooner, for if he had, he would have been Moor, 850. 
in contepipt of the court of chancery for a breach of the injundlion, J; 

8. Mod. 315. 3. Peer. Wmt. 36. 1. Bu. Abr. 117. 


Anonymous. 


Cafe x8o. 


A WRIT OF ERROR was brought to reverfe a recovery fuf- in error to re. 
fer^d in.thg grand fef&ons of wales* tbere*mufl^^ 

. 'The queftion now was. Whether there ought to be a fare facias • «- 

againft the tertenants and the heir? Sd Vr’JLwiI 

It was faid that it is diferetiona^ in the Court, and that the fli‘»«8h*heheir 
firft cafe of this nature was in my Lord Dyer (a), where a writ of 
error was brought in the king's bench to reverfe a fine levied in 
the county palatine of Chejier^ and a fiire facias was brought *, *,**' 
againft the heir, but not againft the tertenants. But the heir in 
this cafe is an infant; fo that if he be admitted to be a defendant, Cartb. m, 
he ought not to appear during his minority, and there is no remedy Skin. *73. 
tiBhUfulUgc/'’ 

Curia. It is not necefilary in point of law, but it feems to 
be the courfe of the Court, and that muft be followed; and it is 
fcafonablc it fliould be fo, becaufe the errors upon a recovery Mud.’ 
(hould npt be examined before all the parties are in court; there- 8. Mod. 
fore there fhould be a feire facias againft the heir and the terte- 

a. Vem, X3X. zz 6 . 711. Glib. £. R. i 6 * Stra. 11x9.1x79. 1957.1x67. 


Dyer, 321. 

(il) $M the cafe of Kingfton v. 
Herbert, ante, 119. ; Hall v. Wood. 
.fQck| X. Piirr. 362. ; Sheeyllm^s 


V, Lucas, I. Burr. 410. Crulfe on 
Recov. ttg, X89. } Lord Pembroke's 
Cafpt Kep. Temp. Holt, 614, 


LiimberC 
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Cafe iSi. 


* Lambert againji Thurfton. 


•ft w tt ^Y^RESPASS quare vi et arm'ts claufum fregit^ < 
»« V"df' plaintiff had laid to his damage of twenty JbiUi 


^c. which tht 

tjgs. 


Trefpaft w 
mrmit 

Jt. though 

mages are un- The defendant demurred to the declaiation, and for caufe 
der forty ihil- Shewed that the court of king*s bench hath not cognizance either 
by the common law, or by \he atute of Ciaucejier 6. Edw, I. 
c. to hold plea in fucli an action, where the damages are laid 
to be under forty fiillings. 


Kngi. 


S. C, Carch. 

jc8. 

8 . C. 3, Salk. 

359 * 

s»Inn. 310. 

Sta. 

V. N. B .47. 

Baym. a93. 
a. Bac. Abr. 

593. 8. Mod. 371, 
Stra. II JO. ti68. 


But THE Court were of another opinion, vi%, that an a£fiofi 
of trefjiafs quare vi et armis will lie here let the damage be what 
itwiK. 

So the plaintiff had judgment («'. 

10. Mod. 133.217. £75. IX. Mod. 198. Gilb. £. R. 19j. a.Stra. 19a. 
1. Ld. Ray. 395. 566. 


(a) But fee the cafe of Stean v. 
Holmes, that in an a£ti<in of ojfumpftty 
if it appear by the plaintiff's b.ll deli¬ 
vered, and by Ills own acknowledgment 
proved by afhdavic on (he one fide, and 
not denied by tlie otiiei, that the de mand 
is under /erty fhillings, the Court will 
ftay the proceedings, a. Bl. Rep. 754. 
So alfo in the cafe of Rennard v, Jones, 
wheie ic appeared on an affidavit by tlie 
defendant, that on applying to tlie plain¬ 
tiff’s attorney to Ihew what the debt 
was, he faid it was a guinea and a half, 
the Court Rayed the proceedings} far 


by the ftatute 6. Edvn, i. c. 8. parties 
are expi efuly prohlbKfd from fuing in the 
fupeilor courts lor debts under forty/hil¬ 
lings, 4. Term Rep. 496. So alfo in 
Wellington v. Arters, on an afUavit 
made by the defendSht that the dem did 
not amount to forty (hillings, 5. Tefm 
Rep. 64.; but in the cafe of Daniel 9. 
Phillips, the Court refufed to quafh a 
writ t.f tmiorari to remove an a£Uon of 
mjauli againfi an excife officer from an 
inferior court, although the damages laid 
were under forty /hillings, 4. TermRe^' 
499 * 


EASTBR 
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* Whitehal againft Squire. 

ROVER FOR A HORSE. The defendant pleaded not 
guilty^ and a fpecial verdiwi was found. 


yohn Mathers was poflefled of this horfe, and on the 4th day 
of December^ in the nrft year of King James the Second, put him 
to grafs to the defendant, who kept him till the firft day of May 
following. John Mathers died inteftate, and before adminiftra- 
tion was granted, tlic plaintiif dcfired the defendant to bury the 
faid Mathers, and that lie would fee him fatished for his expences} 
and accordingly the defendant did bury liim. Tiie plaintiff then 
gave this horfe to the defendant in part of fatisfaifion for the charges 
of the funeral, and a note under his hand to pay him twen^-three 
pounds more. The plaintiff afterwards took out adminiftration, 
and brought his adion againfl; the defendant for this horfe. 

The queftion was, Whether this was a converfion or not ? 

PoLBEN and Eyre, JuJlices, held that it was not, but the 
•Chief Justice was of another opinion (a). 


(«yit U fsirl, S. C. I. Salk. 296. 
that tlie defondani had judgment, becaure, 
S. C. Holt, 45. the plaintiff had con- 
fimted and agreed that hefhoutd have the 
• horfe, S. C. 3. Salk. i6t. t but Holt, 
CbufyuJIici, tmtra, for the ordering of 
the iuneraJ made the defendant an txt. 


CUT OR dt fan tort I and the plaintiff 
defiring him to bury the inteffate, and 
hiaconfent that be flioold keep the horfe 
being before he had any legal authorby 
upon the fubjedt, would not alter the 
cafe. S. Ct 1. Salk. apS. 5 . C. Skin. 

»74. 

Cole 


Cafe 182. 

If a perfon con* 
fent to the dif- 
pofition of an 
intefiate’sgoods, 
and afteiwardp .i 
take out adoii« 
nlllratioQ, lift 
cannot maintain 
trover for them y 
for he is bound 
by his formar 
confent. 

S. C. 1. Salic., 
®9S* 

S. C. 3. Salk. 
161. 

S.C. Skin. 174, 
S. C« Holt, 45* 
Cro. £liz. 377, 
a. R0.Ab.554. 
Skin. 143. 

Stra. 97. 

*. Ter. Rep. 97 * 



tafc 183.'' 
« 


If txeca. 
tor, open pay- 
tnmt to him of 
h legacy by B. 
the executor of 
C. reieafin ** tl>e 
legacy, and 
** all adlions, 
** fuits, and do- 
** mandSfWhat* 
• foever, which 
•» hebadormay 
** have apainft 
•* the laid J?.'as 
•• executor of 
«• C, or may or 
•* can have .for 
** any matter or 
•* thing wliat- 
« foever,” this 
dees not releafe 
a debt due from 
C. to A. 

S. C. 3. Lev. 
*73. 

S. Q, Catth. 
118. 

8. C. I. Show. 
>50. 

S < 2 m Holt, 6x0. 
Salk. 375 ' 

I. Lev. 99. 

I. Sid. i4f. 

8. Lev. 27X. 

1, Vent. 35.- 
L 4 . Ray. 235. 
4. Bac. Abi. 
290, X91. 
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feiiftci: Term, 2 . William & Mary, In fi. tte 
* Cole againji Knights 

tlilary ^’ermt 1. ^ 2. Will. fisT Mary, i?p//8lO* ■ 

^CIR£ facias upon a jtldement of fix thoufat^ pininds 
^ brought by the plaintiffe and as furviving ex** 

ecutors of fobn Knight^ againfi the defendant Cole and his wife, 
as executrix of yohn Lawford ; fetting forth, that Sir 'John Knight^- 
Mr. Byre, and John Knight, had recovered a judgment of fix thou> 
fand pounds againfi; yohn Lawford j that 'John Knight furvived, 
who made his and appointed John Kent, Thomas Knight, and 
JVilliam Donning, to be his executors} that he died, the debt and 
damages not being fatisfiedj that they the faid Knight and Denning 
proved the will; that John Kent died; and that John Lawford 
made his will, and appointed his daughter Mary, now the wife of 
Thomas Cole, to be ible executrix, and foon after departed this 
life}. that CoU proved Lawford^ will, and that the debt was not 
yet paid. 

The defendant Cole and his wife pleaded A release from Don-' 
ning, one of the plaintiffs, by which he acknowledged to have 
received of the faid Cole and his wife, as executrix of the 
\vill and teftament of John Lawford, the fum of five pounds, 
being a legacy given to him by Lawford', and then in general 
words he releafed the faid Calc and his wife of the legacy, and 
of “ all actions, fuits, and demands whatfoever which he had of 
“ might have againfi the defendants Cole and his wife, as execu- 

trix of John Laveford, or may or can have for any matter or 

thing whatfoever.’* 

To this plea the plaintiff demurred. 

The quefiion was. Whether the releafe is a good bar or not ? 

It was argued to be no Bar ; for it being given upon the receipt 
of the legacy, is tied up to ^at only, and fhall not be taken to 
releafe any other thing. If a man mould receive ten.pounds and 
give a receipt for it, and thereby acquits and releafus the perfons 
of all anions, debts, duties, and demands, nothing is releafed but 
the ten pounds, becaufe the laft words mull be limited to thofe 
foregoing (a). It is no new thing in. the law for general words 
to be rellrained by thofe which follow; as for inftance, if a 
leaiebeof all errors, actions, fuits, and writs of error whatfoeveri} 
it has been held that an a^lion of debt upon a bond was not re« 
leafed, but only writs of error (b). * And it fifems to be die 

intent of the parties here, that nothing but the legacies fhouldfit 
releafed; and therefore thofe general words which follow muft 
be confined to the true mcaaing and intention of him who gavii 

(«) Cited by Tanfitid, in Morris v. this cafe is not law, 3. Keb. 814* 
Wife, X. Roil. Abr. 409. x. Lev. 214. 840. 

2. Jones, 104. 2. Siiow. 46. Firenu (^) Hetley, 15. See alfo Andr. 64. 
474.--See idfo Carth. 119. 1. Show. Hub. 74. Dyer, 240. Ld. Baj. 664 . 

155. where Hult, Cbirf Jv/tiet, fays, 4. Bac. Abr. 289, 290. 


‘ the 
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the releafe (aj. So it is if a man promife to pay forty (hiHit^gs Ciota < 
to another during life, a releafe of “•all quarrds, controverijes, ' 

and demands which he had or may have,” will notdifehar^ this *^«^o**** 
annuity, becaufe the execution of die promile was not to pe tUl 
the rent (hould be due (b)^ So likewile a releafe of “ all de* 

“ mands” will not difeharge a growing renter).—A kd second- >*• Mod. tjls 
X.Y» If this fhould be a good releaie, it difeharges only luch ** 44 « 
adtions which he has in his own right j for by the words w ac->. 
tions which he had are relcalcd ; now if an executor grant otmia 
bona funy the goods which he has as .executor do not pafs (<f). 

E CONTRA it was argued. That this Isa good bar j for by die firft 
words the legacy is released j then the fubfequent words^ all 
“ actions, fuits, and demands whatfoever which he had againib 

the defendant as executor of Lerwford^* mu ft mean fome- 
thing. It is true, where general words are at the beginning 
of a releaie, and particular words follow, if the general words 
agree with thofe which are particular, the deed ihall be conftrued 
according to the fpepial words: but where there are fuch words 
at firft, and the concluilon is with general words, as it is in this 
cafe,* both ihall ftand ; for the rule is, generalh claufula non por^ Ld. Raj. sfij, 
Hgifur ad ea qu^ antea fpecialiter funt comprehenja j. Thefe 
words db alfo i^leafe not only fuch adbions which he had in his 
own right, but alfo as executor to Mr. Lawford, If a man has 9* Mod. 4s. 
a leafe in right of his wife, as executrix to her former huiband, **• 
and he grants all his right and title therein; by this grant the 
right which he had by his wife doth pafs, for the word “ his** 
doth imply a propriety in polleftion. 

But, PER TOTAM Curiam, judgment was given for the plain¬ 
tiff. If an executor has goods of the teftator*s, and alfo other 
goods in his own right, and then grants bona fua^ in ftriil- 
nels the goods which he has as executor do not pafs, becaufe 
they are not bona fuuy but fo called becaufe of the poffeffion 
which he has ; and therefore it muft be a great ftrein * to make * f £70 I 
genetal words which are properly applicable to things which a man ^ 

hath in his own right, to extend to things which he has as cxe* 

^utor. It was never the intent of the party to releafe more than 
wbqt he had in his own right, and that appears by the recital of 
the legacy of five pounds ; and therefore the words which follow 
muft Have a conftru£tion according to the intent of Donning 
at the titqe of the making the releafe, and fliall be tied up to the 
fbregmng words, and then nothing will be difeharged but the le¬ 
gacy.- As if a leafe for years be made, and the leffor enter into Ld, Rsf. 1154. 
a bond that he will fufter the leffoe quietly to enjoy during the 
term, without trouble of the leffor, or any other perfon j if an 
entry (hould be made-upon the leffee without the procurement 
or knowledge of the leffor, die condition is not broken, for the ’ 


I. Andr. 64. Canh. 119. 
t. Shew. 15X. Lutw. 249. Holt, 
dxo. 3. Lev. 274. s and Tee the cafe of 
ThorpeVj,,Thorp, i. Ld. Ra/. 235. 


(A) Yelv. 156, 
(() I. Sid. 141. 
(d) Cro. Eliz. 6, 
(if) 3 . Co. 154. 


i« Leon, 2S3. 

laft 
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CoLB laft* words are tied up to the word “ fulFer (a).** If the legacy 
had not been releafed by particular words, it would not have been 
* difcharged by a releafe of “ all a<^ions and demands whatfoever 

and therefore there would be a great inconvenience if thefc gene¬ 
ral words Ihould be conftrued to releaie any thing beiidcs this 
legacy: for fuppofe there are two executors, and one refufes to ad- 
minifter, but meeting with a debtor of the teftator, gives him a 
releafe of all a<£lions, will this amount to an accepmnce of the 
adminiftration ? Certainly it will not. The words in this cafe 
are not of that extent as to releafe adlions as an executor; for it 
is a releafe which goes to the right. It is like the cafe where 
one of the avowants releafed the plaintiff after the taking of the 
cattlewhich was adjudged void upon a demurrer, becaufe he had 
not then any fuit or demand againfl the plaintiff, but had diftrained 
the beails as bailiff^ and in right of another. 

Dolben, JttJIice^ cited a cafe of Siokes v. Stokes^ adjudged in 
the Icing’s bench in the year 1669 (cj. I'he plaintiff releafed all 
which he had in his own right: there was a bond in which his 
name was ufed in truft for another; and afterwards he brought an 
a£lion of debt upon that bond, to which the releafe was pleaded; 
Tlie plaintiff' replied, that the releafe was only of all fuch a£tions 
which he had in his own right, and not fuch which he had in the 
right of another. Upon this they were at iffue, and the plaintiff 
j had a verdiiSl; and Mr. Sympson moved in arreft of judgment, 
J * that this bond muff be in his own right; but the Courtalfirmed 
the judgment {d), 

(rt) Dyer, *55. See the cafe of Hutchinfoa »• 

(») 1, Roll. Rep. 246. Savage 2, Ld, Ray. 1306. 

(r) I. Vent. 35. i. Lev. 27a. 

%. Keb. 530. 

iii 


lrfl.Ray. 1306 

’• [ 280 . 


Cafe 184. 


Anonymous. 


It li aflionable A ^ ACTION ON THE CASE was brought for thcfe words : ** 
to fay, ** He “ ftolc the ColonePs cupboard-cloth.” 


He 


** ftcle tk* C»ip- 
•• net’s tlotb 
■fid the declara¬ 
tion it good, 
WltlKiut a enllo- 
fninm of tb* Co* 
hmlwe theebtb. 

f. Roil, Abr. 

Cro* Jte. 39. 

ffoH. 33T. 

«; Roll. Ren. 440, 
hL Rey. jSRr *4t7* 


It was made a queftion whether thefc words were a^ionable, 
there being no precedent difeourfe laid in the'declaration, either 
of the Colonel or his cupboard~cloth. 

But THE Court held the words aftionable, for it is *a charge 
of felony ; and if fuch words, as now laid in this declaration, are 
Tiot atitioiiable, any perfon may be fcandalizedj for it is and muft 
be adfionable to fay of a man, that “ he ftole my lord’s horfes,** 
or “ the fan’s Iheep,” though it do not appear to what lord at 
*farfon they did belong. 


Rny. 33. T. Stra. 142. 
Cow^. ay6. • 


z. Vent. 264. ft. Mod. 30. 371. 


z. Stra. ztjo. 

The 
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The King agc^inJkSWcot. 

DEFENDANT was convicled before a juftice of the peace, A conviaioooa# 

upon the ftatute of 33. Hen. 8. c. 6. for keeping of a gun j ^^ 3 ^* 

and upon proof it appeared that he had not lOOl. per annwn. g°*^^ iroft^ate, 

-o- !• 1. f ■ » t L tl-at the offender 

. The record of the conviaion was removed into the king s bench, i,^d not tool. *- 

and this exception was taken to it, vix. non hahuijjet 100/. per year wfe* the 
annum, but does not fay when ; for it may be that he had one hun- offence was 
dred pounds per annum at the time wfien he kept a gun, but not eominittcd. 

when he. was convidfedj Show. 48. 

^ Fitzg. 1*4, 

It was anfwercd, that the words non hahuijfet fhall relate to all Ld.l^y.i^o. 

times paft, and it is as much as to fay nunquam habuit, and the 

concluiion being contra formam Jiatuti, muft explain fuch words ,387. 1415. 

which feem to be doubtful, 'riiis was compared to the.cafe {a) 1478, 1546. 

where debt was brought upon the ftatute of i. Rich. 3. c. 3. for «• Sira. 1184. 

^ taking away of goods Jicfore the plaintiff was convicted of the fe- 6^’*496* 

lony laid to his charge contra formam ffaiuii, he being only com- 

micteS upon fufpicion; now though he did not alledge that the 248. 341. 378. 

goqjls were taken for this caufc, it {hall be intended they were fo 1. Euir. 148, 

taken when nb other caufe is {hewed. d.'ur!. 331- 

1. Term Rep. 

Curia. This is a convid^ion before a juftice of the peace, 
and therefore the time w'hen the offence was committed {liould be 
♦ ^certainly alledged, viz. that the defendant praidUt, die et anno * 
hacl not lool. per a 7 tnum. For which reafon it was qua{hed 2.S1 J 


(«) Hill V. Langley, Cro. Eliz. 749. 
where a cafe from Dyer, 31*. is cited to 
the fame effefl ; an a£iinn for di'fl rain¬ 
ing beaits of the plough c‘int> a Jot ntiim 
Jlatutif and not alledged that he had other 
goods fufTicient fo» the dlfticL ; yet held 
good, becaufc contra formam Jlatuti im¬ 
plies as much. • 

( 4 ) The words of 33. Hen. 8. c. 6. 
are, “ That no perfon, except he has in 
** bis own right, or in the iii;ht of his 
“ wife, to his or their own ufes, land', 
&c. to the yearly value of one hundred 
pounds, lhall fhoot in .any hand-gun, 
** dec. or uje to keep in liis houfe, or 
eifewhere, any hand-gun, dec. on 
m** pain of ten ptninds.'*—But this aft 
is repealed by 6. & 7. JVill. 3. c. 13. 


It has, however, been detei mined, on the 
ftatures of *2. Si *3. Car. a. c. 25. and 
^.ylnn. c. 14. which prohibits unquali¬ 
fied perfons from keeping guns to kill 
game, tRat not only the negative qualift- 
cations muff be fet out in the injormatson, 
as in Rex v. Mancot, x. Stra. 66. ; 
Rex V. Hill, z. Ld. Ray. 1415.; Rex *« 
Jarvis, I. Burr. 148. ; Bluet v. Needs, 
t-'omyns, 5*5. ; Rex v Wheatman, 
Dough 331.} Rex V. l-Ii'l, I. Term 
Rep. 3*0. 3 but that the time when the 
ofifence was committed muff alfo be 
Rated, asin Rex v. Pullen, Salk. 369.; 
Rex V. Chandler, Salk. 378, ; Reg. v. 
Simpfon, 10. Mod. *48. See alfo 
Bofeawen on Conviftions, *z. zb. 

43. 


VoL. III. 


U 


Bifte 
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Cafe 486. 


BifTe againft Harcourt, 

Hilary Term^ i. Will. Ss? Mary, Roll 2x7. 


A repliettion PLAINTIFF brought an atflion for four hundred pounds 

confeffing and X fQj. much money had and received of him by the defendant. 
h&iin^bepltA The defendant pleaded an attainder of high treafon in abatement, 
ought not to * and therefore ought not to anfvver the declaration. The plaintiff 
conclude with a replied, that after he was attainted, and before this aftion brought, 
demand of da- -yvas pardoned, and concludes thus, “ unde petit judicium et 
mages. damns fua." 

S. C. I, Salk. 

177, ' The defendant demurs ; and for c-aufe fhewed, that the. replica- 

S. C. j. Show, tion not well concluded, for danma fzia‘'‘ ought to be left out. 
15 S* 

S. c. Garth. And of that opinion was the Cour i’ ; and therefore a rule was 

116. 137. made, that he might difeontinue this a£lion without cofts. 

S» C. a. Ld. 

Ray. 1053. R.a(l. Ent. 669, 6S1. Co. Ent. i6o. Show. 255. i. Com. Dig. 68, 4. Rac. Abr. 
go. Lucas, 1 12. T. Ld. Ray. 33S, 339. 694. 2. Ld. Ray. 1021. 1053, X. Lev. 312. 
Lutw. 36. 6. Mod. 236. 10. .Mod. 205. 12. Mod. 1x9. 400. Cowp. 375. DuujsL 428. 

2. Term Rep. 439. 

I 

Cafe 587. Mordant againfl Thorold. 

Hilary Term, i. 2. Will, tf Mary, Roll 34O. 

HE plaintiff brought a fetre facias upon a judgment. 
The cafe was thus : Ann Thorold recovered in dower againft 
Sir fobn ThoroL\ in which action damages are given by the flatute 
of ATerton, the 20. Hen. 3. c. l . Sir 'John Thorold brought a 
writ of error in the king’s bench, and the Judgin.,nt was affirmed. 
Then the plaintiff in dower brought a writ of enquiry for the da¬ 
mages, and married Arlr. Mordant^ a:id died before that writ was 
executed. Mr. Mordant takes out letters of adminiftration to his 
wife, and brought a fire facias upon thc.judgment. 

The queftiou was, W hethcr it would lie ? 

This depended upon the conftrudtion of the flatute 17. Car. 2. 
c. 8. which enaff.s, “ that in all perfonal a£l:ions, and real and mixt, 
# r 282 1 ** death of either party between tlie verdiiSl and the judg(nen|; 

fhall not hereafter be allevfgcd fur error, fo as fuch judgment 
be entered witliin two 'rerm.s after fuch verdi£t.” 


If dower be af¬ 
firmed on error, 
and,after writ of 
enquirybroughti 
the demandant 
marries,and dies 
before the will 
IS executed, her 
tiufbjnd, as ad- 
minifirator,ihall 
not have a JeWe 
facias jr the 
damages; for it 
is not a duty 
natll alTefild. 


T 


5. C. 3. Lev. 
275 * 

S. C. I. Show. 
97 - 

S. C.Salk. 252. 
$. q. Cai-th. 

» 33 ’ 

S. G. Holt, 305. 
'x. Leon. 56. 

3. Lev. 274 -.. 
1 . SitL 1^8. 
Ahr. 151 

4 


Pemberton, Serjeant., infifted that this w'as a judicial writ, 
and that the adminillrator had a right to it,, though the wife djetk 
before the profits were afeertained by the writ of enquiry ; it is 
no more tha.n a plain feire facias upon a judgment, which an * exe> 
cutor may have, and which was never yet denied, though this 
Icems to be a cafe cf the firft imprelfion. 

1. Lev, 33. lo. Mod. 161. iz. Mud, 2. Ld. Ray. 1050,^ 

T»f 
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The Counsel on the other fide argued, that it is true, an exe¬ 
cutor may have z, fcire fiacios upon adjudgment recovered in the 
Jife of the teftator by reafon only of fuch recovery; but tins fare 
facias is brought for What never was recovered, becaufe the wife 
died before any thing was veftcd in her; for the judgment Will 
ftand fo as to affeft the lands, but not for the damages. 

Curia. When a ftatute which gives a remedy for mean pro¬ 
fits is expounded, it ought to be according to the common law 
Now where entire damages are to be recovered, and the demandant 
dies before a writ of enquiry executed (a), the executor cannot 
have any remedy by a Jcire facias upon that judgment, becaufe 
damages are no duty till they are aflelTcd, , 

Sed adjournatur (h), 

(a'i Seethe 8 . & o. W//. 3. c. ii. given for the defendant, S. O. 1. Show, 
f. g ' 97. S. C. x.Salk. *5X. S.C.Cafth* 

It is faid, that judgment was ij^. S. C. Hvl*i 
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TRlNITY TEilM, 


*rhe Second of William and Mary* 

t N 

■ 

*rhe King and Quecn*s Bench. 


/SVr John Holt, Kiit, ChieJ JuJitce, 

Sir William Dolben, Knt. 1 

Sir Williani Gregory, Knt* y Jujiicesk 

Sir Giles Eyre, Knt. J 

Sir George Treby, Kntm Attorn^ General* 
Sir John Somers* Knt. Solicitor General, 


Shotter againjl Friend and his Wife* Cafe j88. 

Hilary Term^ 2. IVill. Csf Mary, Roll 39. 

T he plaintiff and his wife declared upon a prohibition, ^ prdhiWtl^ 
fetting forth, thztjohn Friend on the 13th of October, *0 *•’« <pW- 
22. Car. 2. made his will, by which he bequeathed to 
Mary Friend ten pounds, to be paid to her within two years after although the ii. 
his deceafe} and that he made Jane, the wife of the plaintiiF Shotter, for ■ mat- 
executrix, and died i that the faid executrix, whilft foie and un- their 

married, paid the faid legacy to Mary Friend, who is fince dead 5 
that Thomas Friend, the hulbandof the faid Mary, did after her bec^einddS^ 
death demand this legacy in the confiftory court of the Bijhop tal, and they re. 
of Ionian \ that the plaintiff pleaded payment, and offered to prove ^“^h proof 

it by one fingle witneft, which proof that court refufed, though the ** 
witnefs was a perfon without exception j and thereupon fentence a, if ^i,.* 
was given there againft the plaintiff j which fentence was now proof of pay* 
nleaded ; and upon demurrer to the plea, mentofalegaey 

by a Angle wis- 

iMrs.~S. C. I. Show. 158. 172. S. C. Comb. 160. S. C. a. Salk. 547. S. C. Cartfa. jgaji, 
hS. C. Holt, 75X. Cro. £Uz. 666. Moor, 907. 1. Roll. Rep. 12. s. Roll. Rep. 4141 
c. Mod. ayx. a. Bac. Abr.618,619. x. Bac. Abr. 293. 3. Bac. Abr. 4S9. 4.. Bae. Afar, 
X.'Ld. Ray. xao. x. Ld. Ray. xi6t. xiyz. xxti. Cowp. 422* x. Term Rep. eem, 

' a. Term Rep. 473. 3 * Term Rep. 3. 315. 4. Term Rep. 389. 

U 3 The 
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Vem. 3*1. 
S^Mod. 194. 

10. Mod. iz. 

♦W- , 

11. Mod. 5. 
la. Mod. 13. 

zo6> 236. 
2. Stn. 187. 
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The qucllion wast, Whether upon the whole matter the defen¬ 
dant Ihovild have a confultatfon ? or whether a prohibition fhould ba 
granted, bccaufe the proof by one witnefs was denied by that 
court ? 

It was argued, that the defendant Ihould not have <7 conful- 
tation, bccaufe matters teftanientary ought to have no more favour 
than things relating to tithes, in which cafes the proof by one 
witnefs has been always held good. * So it is in a releafe to dif- 
charge a debt, which is well proved by a fingle teftimony, and it 
would be very inconvenient if it Ihould be otherwife ; for feoff¬ 
ments and Icafcs may come in queftion, which muft not be re- 
jedled, bccaufe proved by one witnefs. A modus decimandi comes 
4 ip to' this cafe, upon the fuggeftion whereof prohibitions are 
never denied j and the chief reafon is, becaufe the fpiritual court 
will not allow a tmdus to be any difeharge of tythes of kind. 
The courts of equity in Jyejiminjter Hall give relief upon a proof 
by one witnefs j fo likew'fe do the courts of the common law, if 
the witnefs is a good and credible perfon. It is true, a prohibition 
fliall not go upon a fuggeflion that the ccclcfiaftical court will not 
receive the teftimony of a fingle witnefs, if the queftion is, upon 
proof of a legacy devifed, or marriage or not, or any other things 
which originally doth lie in the cognizance of tiiat codrt j but 
payment or not payment is a matter of fadl triable at the law, and 
not determinable there •» if therefore they deny to take the evidence 
of a fingle witnefs, a prohibition ought to go (a), 

SEcoKiJLYj'rhefentence is no obftacle in this cafe, bccaufe the 
plaintiff had no right to a prohibition until the teftimony of his 
witnefs was denied, and fentence tliereupon given j and this is 
agreeable to what lias been often done in cafes of the like nature. 
As for inftance, prohibitions have been granted where the proof 
of a releafe of a legacy by one witnefs was denied fAj. So i^ere 
the proof of payment of tythes for pigeons was denied upon the 
like teftimony (c). So where a fuit was for fubflradlion of tithes, 
and the defendant pleaded that he fet them out, and offered to 
prove it by one witnefs, but uras denied, a prohibition was grant¬ 
ed (d). And geneially the Books are, that if the fpiritual court 
refufe fiich proof, which is allowed at the common law, they Iball 
be prohibited (e). There is one cafe againft this opinion, which 
is that of Roberts in I2. Co, 65. but it was only a bare furmife, and 
of little authority. 

Thofe who argued on the other fide held, that a conjultation lhall • 
go, and that for two reafons.—- First, Becaufe a prohibition is 

E rayed after fentence.— Secondly, Becaufe the ecclefiaftical court 
ave an original jurifdiflion over all teftamentary things. • As to 
THE FIRST POINT, it is plain that if tiiat court proceed contrary 

{m) a.Inft.6o8. 0 ) *• Rott. Abr. a99, 300. Yehr, 

(^) Bagnal v. Stoke*, Cro. Elix. 117- 3 - fioid. 242, 

ES. Moor, 907. Hutton, 22. z. Roll, Rep. 4*. 

(r) Mallory V. Marriot, Cro. $lii. to. £|iS. 666. «. Show. Ij8, a. Sails*. 
666. Moor, 413. ^ 47 * 

(</) Moor, 413. 2. RotU Rep. 439 * 
g. E«c. Atx-. 99. 

to 
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'lo thofe rules which are ufed and prailifed at the common law, yet 
no prohibiiion ought to go after fentence, but the proper remedy 
is an appeal.- t-Secondlv, It cannot be denied, but that that court 
had cognisiaiice of the principal matter in this cafe, which was a 
legacy, and payment or not is a thing collateral. Now wherever 
they have a proper jurifdi£tion of a caufc, both that and all its de- 
{tendcnces (hall be tried according to their law, which rejects the 
proof by a iingle witnefs. This was the opinion of Popham and 
Williams, JuJiices^ in thofe times when moft of the cafes cited 
on the other fide were under debate. * In the cafe of Brown v* 
IVentworth (<?), a revocation of a will was offered to be proved by 
a fmgle witnefs in the fpiritual court; which being denied, a pro¬ 
hibition was prayed in the king’s bench, but denied, becaufb th6 
will being the principal matter of which that Court had an original 
jurffdidlion, therefore the revocation there ofj which was a collate¬ 
ral matter, but depending upon the principal, fhall be tried there; 
for when the original belongs properly to their determination, all 
dependences thereon flvU f dlow it, and be tried by them according 
to their law. In Eeijier T’erm in the fourth year of Cbai'les the 
Ftrji this came to be a quelfion again {b) ; it was upon a libel for 
alegac)'', and plene ad?nir.ijlravit pleaded, which they endeavoured to 
prove byfhe feftilnonyof a fingle witnefs, and denied. In that cafe 
Croke and Yelverton, jttfilcesy were againft the prohibitionj 
becaufc a fuit for a legacy was a thing merely fpiritual, and pay¬ 
ment thereof is of the fame nature ; fo that the ecclefiaflical court 
ha« a proper jurifJiclion both of the matter and the proof. By 
thefir inftanccs it may be feen that it is not yet a fettled point that 
a proof by one witnefs in that court is good ; for prohibitions have 
been both granted and denied (c). It cannot be a rcafon to grant 
a prohibition to the fpiritual court for refulingfuch proof which is 
aljjpwed at the common law, becaufe though the proof by a Iingle 
witnefs is allowed at the law, yet it is not a concluflve evidence, 
becaufe the jury, who arc of the vicinage, arefuppofed to knowthe 
fait, and may give a verdicl upon that knowledge without proof 
or witnefs, as well as where there is but one, 

* ^'HE Court, in Mkhaelmns Ferm following, were all of opi¬ 
nion, that no confultation ought to go; for as where the ecclefiaftical 
court proceeds upon things merely fpiritual no prohibition is to be 
granted, as in fuits about probates of wills, &c. fo where they med¬ 
dle with temporal matters, or retufe to admit fuch proof which is 
, allowed at the cOmmi^n law, no confultation fhall go. If the law 
fhouUi be otherwife, it would be inconvenient for all executors and 
adminifirators i for if they fhould be compelled to prove payment 
of debts by two witnefies, they might often fail of that proof, and 
fo pay the money tw'ice. Such proof which is good at the comr 
.mon law ought to be allowed in their court, and at the common 
^aw it is not necclTary to prove a payment of a debt by two wit- 
nefl'es. They may follow thiir own rules concerning things 
I which arc originally in their cognizance j but if any collateral 
matter arifes, as concerning a revocation of a will, or 

^«)YdV.9>4 (0 CfO-Z64. 11.Co.67. (c) Hetley,87. t. Std-iSi* 
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SrfoTTER payment of a legacy, if the proof be by one witnefs they ^ 
ought to allow it. XitJjcs are of eccleuaftical cognizance; 
ak&hi*W^fe. ^ fhoiild be brought for fublh'a^fion of tithes, and 

, the defendant proves by one witnefs, that he fet them out from the 

nine parts, though the parfon had not any notice of it (which he is 
not to have at the c<>inmon law, though it is otherwife by their 
law), that court mult allow this proof, otherwife a prohibition muft 
go. • ^ 

As to the other point, a prohibition may be granted as well after 
as before fentence, but the fentence in this cafe is the very ground 
of the prohibition. 

Dpj.BEN, 'Jvflice^ cited a cafe of Richardfon v. Dcjborow in 
the king’s bench, HiL 1675 j which was, A devife of a legacy of 
one hundred pounds ; the executor was fued, who pleaded, that the 
teftator owed another perfon the like fum of one hundred pounds 
upon bond, which being paid he had not aliets ultra : and upon 
proof in the fpiritual court it appeared there was but one witnefs 
to the bond; which not being a good proof of it in their law, 
there was a fentence for the payment of the legacy, and afterwards 
a prohibition was granted upon the fuggefting of this matter (a)^ 

« M 

(«) See Argyle V. Hunt, 1. Str.u Darby w. Cofens, 1. Term Rep. 552, ; 
1S7. ; Full V. Hutchins, Cowp. 422. ; Ladhroke v. Cricket, 2. Term Rep. 
Blacquiere v. Hawkins, Deugl. 377. ; 649. 
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Cafe 189. ** Aiheomb againji the Inhabitants of the Hundred* ■ 

of Elthorn. 

Hilary 7’erm, I. Jfill. ^ Mary, Roll 901. 

If a fervant, or A N ACTION was brought upon the ftatute of JVinton (a) &r 
his bailee, in aV ^ robbery done in the parifh of HarmonJfworth in Lonz^d 
eompanyofeach jr hundred. ^ 

Other, be robbed 

of h.3 The cafe was thus: The plaintiff employed on» Coxhead his 

C.ie'fcil fervant to fell fat cattle in Smithftcldy who fold them for one hiin- 
vam, may, by dred and fix pounds, which money he delivered tied up in two 
tiw ftatute . of bags to one Strange a quaker, who was robbed in the company 
of Coxkead'y he being ailo robbed of twelve (hillings. They 
■u"*" N»'c" notice of this robbery to the inhabitants of the next 

againft the hun village, and Coxhead was examined by the juftice of the peace 
dred } but the dwelling in the county and hundred where the robbery was com* o 

•dfi required by mitted, purfuant to the ftatute, &c. (b) before whom he made 
ay. RtU. c. 13. 

mull be made by both the fervant and the bailee.—>S. C. Carth. 145. S. C. 1. Show. 94, 242, 

S. C. Salk. 613. S. C. Holt, 460, 637. Cio. Eliz. 142. i. Lecn, 323. 4. Mod. 40J. 

<10. Mod. no. 386. II. Mod. a^i. 12. Mod, 54. 1, Barnes, 371. Ld. Ray. 826.'904 

;®. Stra. 1170. 1247. 3. Com. Dig. 475, 476, 

(*) * 3 . »• c* W By 8. < 7 m. a. c. 16. 
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oath, that he did not know any of the robbers j but Strange^ being A««coj*ii 
a quaker, refufed to be examined upon oath. Mr, jiijhcomb the 
mailer brought an action againft the hundred, and Ais mat- isHAlrrAw^t 
ter was found fpecially. or thb 

The queftion was. Whether the ai^ion was well brought in the 
name of the mailer ; and fo whether the hundred Ihould be liable 
to pay the money of which the quaker was robbed, he refuling to 
be examined upon oath ? 

In this cafe the llatute of 27. Elj^. c. 13. was confidered, 
which was made in favour of the hundred; for it cnadts, “ that 
the party robbed lhall not maintain any aflioti againll the hun- 
“ dred, except he give notice of the robbery with conw:nient 
“ fpced to the inhabitants of fome town, vill, or hamlet, near the 
“ place where he was robbed} and except within twenty days 
next before the action brought he be examined upon oath be- 
fore a jiiHice of the county inhabiting in the hundred where the 
robbery was committed, or near ihe fame, whether he knew 
“ the parties who robbed him, or either ot them.” It was agreed 
thatsthe mallei may have an aflion for a robbery committed upon 
the fervant, but that is by virtue of the Jiatute of JVinton \a). 

The Cafe of y^nes againll the hundred of Bromley [b) is to that 

purpofe, which was a robbery upon hiinfelf, wife, and fervant, 

the money being t.aken from the fervant; and the mailer made 

oath that he did not know any of the robbers, but it happened 

the fervant did know one of them whofe name was Lconarf of 

which he did then inform bis rnHftcr; and this matter appearing to 

the jury, it was found fpecially; and upon * the argument of that « f" 2SS 1 

fpecial verdidt thefe points were refolved :—First, I'hat the oath ^ 

of the mailer without thefwearing of his fervant is good, becaufc 

the fervant had only the bare cuftody of the money.—S econdly, 

That the information then given by the fervant to the mailer, of 
his knowledge of one of the robbers, did not oblige the mailer, 
becaufe the money lhall be faid to be in his pofleflion and not of 
the fervant,* the mailer being then prefent, which is all the diffe¬ 
rence between that cafe aud this at the bar; lb tliatthe mailer is the 
perfon robbed within the meaning of the ftatute of although 

the money be in the hands of the ferVant. Suppofe the fervant 
had received.a thoufand pounds, and not being able to carry it 
himfelf had employed ten men, each to carry one hundred pounds, 
and they had been all robbed, the owner may have an adlioii 
againll the hundred upon the affidavit of one of the perfons robbed : 
the reafon is, becaufe the pofleffion lhall follow the property, and 
the pofleffion of the whole will follow every part. There are 
authorities to prove, that if the fervant be robbed, the mailer may 

give evidence what money was delivered to him, though that 

• 

* 

B Cs} Cro. Car. 38. Latch. ja7. Stiles, (A) In the year t 6 $S, Garth. 

156. 4. Mod. 305. a. Leon. 8a. 146. 

S. Brownl. I5S* 

might 



AiiieoM* 

THE 

lHHABtTAMTS 
or TBi- 
Homdri d of 
BtiaoRM. 


• [ 189 3 

BfovsI. 15.5. 


Cafe 290* 


AASon on the 
cafe will not lie 
fordifturbtng or 
Mndering a paf. 
Ilige in a com¬ 
mon highw a}, 
except Tome r|«e- 
cul damage en- 
fue i but the re¬ 
medy inuftbeby 
1tidi£linent. 

1 . C. X. Show. 
» 5 S* 

'P,C. i.Sattr.is.' 
' 0 . C. Comb. 
«8o> 

t*C. Cartb. 
a, lot. S* C. 

48S. 


Trinity Term, 2 . William & ^fary,'ln S. Jt- 

be as well proved by anothei: wltncfs (a). Now though al^ 
this be admitted, yet an a^ion will not lie againft the hundred 
by the mafter in the cafe at the bar; for the jtatutr of Slueen 
hlizabeth^ being made fa much in favour of the hundred, ougnt to 
be purfued. “I he reafons why an oath is injoined by that ilatute 
are, —FirST, Tliat the perfon robbed {houJd enter into a recogni- 
zande toprofecute the robbers, if he knew them, or any of them.— 
Secondly, That the bundled might be excufed upon the con- 
vidlion of fucli perfon or perfons.— Thirdly, To prevent a 
robbery by fraud. Now fflppofe the fervant is intrufled with 
money, and robbed by confederacy, fliall the hundred be anfwer- 
able bcc.mfe the ferv.tnt has broke his truft? No, the iervant- 
ought‘to be fwoin for the purpofes mentioned in that a£t, which 
if he refufc, the mailer has loft his aclion [b). But if the fer- 
v.uit be robbed in the company or prefcnce of his mailer, the money 
is ftill in judgment of the law in the pofleflion of the nufter, and 
that was the rcafoq of the judgment \nfones*i Cafe ( 0 * I'his is 
not like the cafe of a common cai ritr, wh9 though he may be 
f.iid to be a fervant, yet he is cntrulled by this law. 

* Curia. This aiSion might have been well brought for the 
whole by Coxhead alone (but it is now too late, the y< u* being c'X- 
pired); for where a fervant is robbed of part of his mailer’s good® 
and part of his own, he may have an a£lion, and recover judgment, 
for the wliole. 

And therefore at another day the plaintiff had judgment for 
twenty-lix fliillings only. 


(<t) z. Roll. Abr. 635. fit) Green's Cdfe, Cto. £li«. X4Z. i. Leon. 32}. 
(f) Stiles, 1^6, 319. 


P.lin againji Patiitk and Others. 

Eafer Terntf 2. Will, Mary. Roil 43* 

^T^ITIS was a fpecial action on the cafe brought by Ifaac Pain 
agai’ift Ed’uund Patrick and Jf^ilUam Boulter foi hindering 
the plaintiff to go over a ferry : the declaration fets foifh, that the 
vill of LittUport, in the JJIe of Ely^ is an ancient vill, within which 
there is a liver called JPtlmr River y over which theic was an an¬ 
cient pafiage in a feny-boat, fiom the north-eaft part of the faid 
vill to the end of Fei ry Lonc^ and from tbbnce to anotlicr place 
called Adventurers Bank j that this pafiage was for all people at a 
certain price, &c. excepting the inhabitants of Littlcpert living in 
ancient houfes there, who, by rcafon of an ancient cuftom in the 
faid vill, were td pafs ad lihitum fuutn without paying toll, &c. j that 
the plaintiff was an inhabitant m an ancient mefluage in the laid 
vill, and thattheie was an ancient ferry-boat kept there by the 

Holt, 6. S. C. Ray. Rnc. 439. 10. Mod. 1^0. 3SZ. Comyns, 58. X14. 

453. %' Ld. Ray. 1091. 1169. 1390. I. Com. Dig. 119. »Oi. 

o^'nerfi 
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• 

■♦'wrhers thereof, tfll the firft day of May in fuch a year; after 
which day the defendants did not keep the iarne, ptr quod the plain- 
“tiff loft his palTage, &c. 

The defendants, protcjianio that the pafiage was not In a ferry* 
boat, protejiando etiam that there was no fuch cuftoin, &c. and 
that the plaintiiF was not an inhabitant in an ancient mell'uage in 
Littleport^ for plea fay, that before the exhibiting of the bill they 
did eredl a bridge over the faid river where the paflage was an¬ 
ciently, and this was done and maintained at their own cofts, and 
that the plaintiff melius et celerius could pals over the faid bridge, 

&c. This was pleaded in bar. 

The plaintiff replied, that he per aliqttem pontem liheYtaterlt 
paffagii trans et ultra rivum pr^edUh fecundu/n confuetudinempried, 

#« narratione mentionat. habere non permtffits fuit contra conj'uetu^ 
dinem prad, Et hoc paratus ejl verijicare-, ^c. 

* The defendants demurred; and the plaintiff joined in de- * £ 2 go ] 

• tnurrer. • 

‘The questions were: 

Firsts Whether this was a good cuftom, as laid in the decla¬ 
ration, for the inhabitants of a vill to claim to be difeharged of 
toll ratione commorantia? 

Secondly, If the cuftom is good, then. Whether the defen¬ 
dants plea in bar is alfo good to difeharge themfelvcs horn keeping 
of the boat f 

Thirdly, Whether the plaintiff can maintain this action ? 

This cafe was argued now, and in Eajler Ti rm following, by 
Counfel for the defendantc, and in the fame Term by CoUnfel for 
the plaintiff. • 

Thofc who argued for the defendants faid, that as to the firfl ic. Mod. ijj. 
point, though this is fet forth by way d( cuflom, yet it is in the *58- aas;- 300. 
nature of preferiptiouy which is always alledged in the perfonj u-Mod. 53. 
but here it is for the inhabitants of a vill,.&c. Now this cannot J*' 
be good by way of preferiptiony becaufe in fuch cafe there mu ft 
f.lje a certain and permanent intereft abiding in fime perfon, which i. Ld. Ray, 
i^cannot be here j for a mere habitation or dwelling in an houfc 4 '*^* 
will not give a man fiych an intereft. That which makes a pre- 
»ft:ription good is ufage and reafonablenefs (a)y but it canjtot be 
fx rationabili‘caufa to preferibe ad libitum juuniy for the ferry-man 
has neither any confideration or recompence for the keeping of 
his boat, when the inhabitants may pafs over at their pleafure 
without paying toll. It is true, a man may preferibe to have com- 
hion ferns nombrcy which in ftridinefs is to put in as many cattle • 

he will i but if he lays his prelcription ad libitwn fuumy it is not 
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good. 


(a) t. Lron. 141. 3. Leon. 41. 
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t*Ai» good {a)» If therefore this is not good by way of prijcriptiont il. 
cannot be fupported by ct^omy becaufe that alfo mult extend to 
*iw OtAIs ■'’'^bat has fome certainty, and which mult likewife have a reafonablft 
beginning (^). Now there can be no certainty in this cuftom, 
bccaufe the plaintiff claims it only during his commbrancy in a 
mell’uage in which he had neither a certain time or eltate, and 
tliis is luch a tranfitory intereft Ivhich is not allowed in Ac 
law (r). And therefore it has been adjudged, that a cultom fot 
an infant to fell his lands when he can meafure an ell of cloth is 
■ void (r/), becaufe it is uncertain of what age he may then be ; and 
it is equally as uncertain, how long a man may live in one of thefe 
* C ^9 ^ 3 ^^cient houfes. * Such a cuftom might be good in point of tenure* 
for ii; might have a reafonable commencement betweeh lord and 
tenant; but this cannot be good as laid in this declaration, for fe> 
ja. Mod. 15 veral reafons.— First, Becaule it is notalledged that the defen- 

Stia°^ dants of right ought to keep a boat there, or that it was neceflary 

for them to be always attending, for poffibly it might require th<i 
L*i. Ray. ufs of Ikilfui mcn i and therefore in all adlions brought for not re- 
jr»i. pairing of ways, it is allcdged that the defendant reparare debuit.—^ 

Secondly, Becaufe it brings a charge without any rccompcnce, 
and this muft be very unrcafonable. It is true, that a cuftom for 
ftlherFTtcn to dry their nets upon another man’s grpund is^good {e)y 
which nia, feem to be a charge upon the land without any reward; 
but the reafon is, becaufe the catching of fifli is for the public be¬ 
nefit, and every man may have advantage by it. A cuftom to have 
Jolam et Jeparalem pajiuram has been formerly doubted whether 
good or not; but itis now held to be good Cf)t bccaufe the lord 
of the foil might havefomc other rccompence for it.— Thirdly, 
Becaufe it is unlimited, for the tenants may pafs and rc-pafs ad 
libitum according to this cuftom; but it ought to be laid for theif 
n:.cefi'ary occafinns, for otherwife the defendants may be deprived 
of thcii freehold, becaufe the tenants may always keep the boat in 
ufl'. 

The second point was not much infifted on, M^hich was, as 
to the m;utci of the plea; only it was faid, tliat it was not fo well 
to take av/ay the whole prefeription; tbat the plea might have been 
good, if it had been quoufque the bridge fall or decay, then the 
prefeription revives again. 

The third point. Then fuppofing the declaration to be 
fufficienf, yet as this is upon the record plaintiff could not 
have tins a^ion, becaufe he had fet forth this to be a public and 
common ferry for ail people to pafs, and that he was hindered, but 
does not fhew any particular damage, and therefore can have no 
caufe of ziYion, It is like the cafe of a common highway which it 

f«t) Mrller t>. Str.plr», t. Mod. 6. of Zouch v. Parfons, 3. Burr* 
(^) Ste Fifiia- V. Wien, ante, 1794- • 

150. (e) See ilie Year Book 8. £Jn. 4. 

(r) Hoh. 86. 6. Co. Co. pi. 18. Bro. Abr. ** Cuftoms'* 

(rf) Grdbolt, T4, 5, Com, Dig. pi. 46. 

** Bnlant'" 6.j. lice the cafe (/) Ants, X46. 350. 1. Mod, 75, 

out* 
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ttut of repair, for which no man can bring an aHion^ unlefs he has 
a particular damage or lofs more than «he reft of the people paf- 
iing thaf way aj^ but the party ought to be indited\ and this is to 
prevent multiplicity of fuits ; for if one man may have an action, 
every perfon travelling that way may have the like. 
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A.NOTHER EXCEPTION was taken to the declaration, wiz. that 
all the cuftom is laid to be for the inhabitants of an ancient vill 
♦ to pafs toll-free from Ferry Lane to Adventurers Betnky and * [ ZgZ J 
they do not alledge that bank to be within the vill {bj. 


l.d. Ray. 140a* 
Sva. 757.114.|* 
iaz4-. 


Thofe who argued for the platntijf held this to be a good cuftom, 
as fet forth by him, and as fuch it is not confined to the fame 
rules with a prefeription, which muft have a lawful commence¬ 
ment ; but it is otherwife in a cuftom, for it is fufticient if it be 
certain and reafbnable. The cafes cited on the other ilde are la. Mod. 3{, 
not to this purpofe, becaufe they concern only fuch cuftoms * 4:9 
which relate to fome intereft or profit in the land of another per¬ 
fon, but this cuftom is only in a matter of exemption and eafement. 

This was the very difference taken by the Judges in Gatewood's 
Cafe»(c)^ where it was held to be a good cuftom for every in¬ 
habitant of a particular town to have a way over fuch lands to* go 
to bhurch or jmarket, becaufe this was matter of eafement and no 
profit. Now a paftage over a river is no more than a way, and Ld. R»y, 7*3. 
may be tied up to one or more perfbns, according to their commo¬ 
rancy (d). Since therefore no intereft is claimed by the plaintiff^ 
but only an eafement, this prefeription need not be laid in the 
oViriiers, but in the inhabitants of the vill of Litileport. It may 
be compared to a cafe where a cuftom was laid for the inhabitants 
of a town to pay a modus in difeharge of tithes j this was held 
^ood (e)^ becaufe it was by way of difeharge in the perfons lands, 
without claiming any profit in that of another. It is alfo like the 
common cafe of a n^irket; when a man has pitched his ftall there, 

1^0 perfon can remove it, for he has a right ratione commorantia. 


Then as tp the firft obje£iion upon the firft point, That a cuf¬ 
tom to pafs and repafs ad libitum cannot be good, it was an- 
iTwered, this paftage was in the nature of a highway, over which 
a man may pafs as often as he will i and therefore it is well 
enough as laid in the declaration. 

As to the objedlion, that it ought to be laid in fome perfon, 
and not in the inhabit^ts, it was faid this was an eafement to the 
A plaintiff, and no fuch 4 hing can be to one man but it makes ano- 
^er a treipafter, and it is no intereft in the plaintiff to be difeharg- 


(a) 8. pi. 27. Co. Lit. 36. 

Moor, 168. Cro. Eliz. 664. 5. Co. 104. 
-—See RulTel v. the Men of Devon, that 
an adion will not lie by an individual 
•of a county againfl the inhabitants of a 
county, for an injury ftiftained in confe- 
quence of a county bridgt being out of 
a. Term Rep. 667. 


* '(i) See Rex v. Gamlintfay, where 
an indlAment againft the parilh of S, for 
not repairing a road “ leading from A. f 
B. waa held to be excluuvj of B. and 
thercfoic bad, 3. Term Rep 513. 

(c) 6. Oo. 39. 4. Term Rep. 717. 
fd)Stt TrippV.Frank,4.ler.kep,666» 
Hob. 118. Yelv. 163. 
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of a charge. A cuftom to grind at the lord’s mill difcharged . 
of toll, rules this cafe} &r is it not as much charge for a lord 
of a manor to keep a mill, as for the defendant to keep a boat f 
* If the plaintiiFhad prefcribed, then this had come within the rules 
of Gatewood's Cafe (a). But he has alledged a cuftom, and 
when fuch allegations are made, they ought not to be too narrowly 
fearched for: no reafon can be given why an infant at fifteen years 
of age fhall be capable to make a feoffinent in one town and not 
in another 

Then as to the thir'o point, that this being laid to be a 
common ferry, the plaintiff ought to fhew fome Special damage 
to maintain an action. To which it was anfwered, that the 
rightVas on the plaintiff’s fide, and that was fudicient to main> 
tain the adlion. It is not like the cafe of a common highway, as 
mentioned on the other fide, becaufe this adtion is confined to 
Litthport alone, and no man is intitled to it but fuch who in¬ 
habit that vill, fo that every man cannot bring an action. 

As to the exception to the form of the-declaration, iAiotAd- 
vtnturers Bank is not laid to be in the vill, it was laid, that the 
plaintiff only claimed a right of paflage over the river, which 
is laid to be in the vill of Littleport^ the bank i^ oqly tjhe Uihm^ 
nus ad quern } it is like the cafe where the defendant covenanted 
to repair a mill and the water-courles in a parilh, and aJlb th« 
banks belonging to the mill, in which cafe the plaintiff hadjudg* 
ment (r), though he did not Ihew in what vill the banks were, 
becaufe it lhall be intended to be in the feme vill where thf 
mill was. 

Afterwards in Trinity Term 3. Will, Mary^ judgment was 
given for the defendant, ahfente Dolben, JuJiice^ who was alio 
of the fame opinion. 

» r 

It was held that the cullom was well alledged, both as fo 
the manner and matter: it is true, all culloms muft have realbn- 
able beginnings, but it would be very difficult to affign a lawful 
cornmencement for fuch a cuftom as this is j fo it would be fop 
the cuftom of gavelkind^ or borough Englijhy which are cir.- 
cumferibed to particular places; and fince it is fufficient to al¬ 
ledge a cuftom, by reafon of the place where it is ufed, it may 
be as reafonable in this cafe to fay that there has been an ancient 
ferry-boat kept in this place; it is but onl3^ an inducement to the 
cuftom, which did not conftft: fo much in having a right to the paf^. • 
fage, as to be difeharged of toil. This might have a lawful be-*^ 
ginning, either by a grant of the lord to the anceftors of the. de¬ 
fendant, or by tne agreement of the inhabitants. * A cuftwtit 
alledged for all £he occupiers of a dole in fuch a parilh to have a 

(a) 6. Co. 59. b, (e) Brent v. Haddon, Cro. Jae. 555, ‘ 

(*) 18. 4. pi. 3^ 4»<1 fireOVj v, Humfnet, Cro. Jae. 557. 

foot-way^ 
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foot-way, &c. is not good (aJi the reafon is, becaufe the plaintifF 
ought to prefcnbe in him who has the inheritance ; but where 
a thing is of neceflity, and no manner of profit or charge in the 
foil of another, but only a thing m difcharge, or for a way to a 
market, or to be quit of toll, in fuch cafes not only a particular 
perfon but the inhabitants of a vill may alledge a prefeription. 
This may be as well alleiged as a cuftom to turn a plow upon 
•another man’s land, or for a fifherman to mend his nets there. It 
is good as to the matter, for it is only an eafement 5 it is like a cuf- 
tom alltdged for a gateway or water-couife, and for fuch things 
inhabitants of a vill, or all the parinnoners of a parilh, may al« 
ledge a,cuftom or ufage in the place (^), 


Pai» 

Patrick 
AMD Qtksri, 

I. Ld. Ray, 

396. 406. 
z. Ld. Ray. 
1161^. 


Sfcond point. But as to the plea in bar, it is not godd, be¬ 
caufe the erefting of a bridge is but laying out a way; it is a vo¬ 
luntary aft, and no man by reafon of his own a t can be difcharg- 
ed of what he is to do, upon the intereff he hath in the ferry. If 
the defendant had petitioned the king to deflroy the ferry, and got 
a patent to creft abridge, and had brought a wnt ad quod damnum^ 
and it h.id been founU by inquifition to be no damage to the peo¬ 
ple, •then he might fafely have built this bridge. 

n^'HiRD poi NT. But notwithftanding the plea is not good, yet 
the plaiiitiff can iiave nu advantage of it, becaufe he cannot have 
an adtion on the cafe for this matter \ for by his own (hewing, it is 
a common paflage, which is no more than a common highway; 
now for didurbitig him in fuch a pafiage, no aftion on the cafe 
will lie, unlfcfs he had alledged feme particular damage done to 
himfelf (r) j foi if he could nuiintain fuch an aftion, any other 
perfon is entitled to the like; and this would be to multiply fuits, 
which the law will not allow, but hath ptovided a more apt and 
convenient remedy, which is by piefentment in the hct. If toll 
had been extorted from him, then an ^ftion on the cafe had been 
the proper remedy (r/), but no fuch thing appeared upon this de¬ 
claration. 


(ft) Baker v. Breiemin, Cro. Car. 
4lg. Co. Lit. 110. Cro. Lliz. 746. 
S. Roll. Rep Z16, 

(A) Go" lay V. MicheJ, Cro, BHz. 
44 r. S» C. Qwen, 71. 

(f) Cro. Car. i^a. 167. Co. Lit, ^6. 
Cro. £ 1 iz. 664. 13 C>. 33. Djvjs, 

^7.—See alio 1. Roll, AI^^. 8S. 110. 


z. Roll. Abr. 140. Moor, iSo. 

4. Co. iS. 9. Co. 113. Vaugh. 34r. 

Caith, 19T. S-ilk. 15. z. Stra. 909. 

1004. I. Ld. R ly. 486. Comyna, 58, 

3. Bac Abr. 668. 

(</) See Veai Book *z. l/«. 6, pi. iz, 
and I'ltz. Nat. B cv. 94. 

•C*953 


* Prince’s Cafe. 


Cafe X9I, 


^■pHE SUGGESTION IN A PROHIBITION was, that Prince was Prohibition. 

feifed of the reftory of Shrewjby utde feodo et jure^ and that Fitzg. i69.z5fli, 
he being fo feifed de jure^ ought to prefent a vicar to the faid i* Vem. 44. 
place, but that the bilhop of the diocefe had, of his own accord, 
appointed a pcrlon thereunto. * * 


' This exception was taken to it, viz. he does not fiiy that he was 
impropriator, bat only tliat he was feifed of the reftory in fee 3 fo 

• it 650, 
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ffit not appearing that he had it impropriate, he ought not to pre* 
Ca*». feut the vicar. *■ 

Poi<B£N, *Juftice^ replied, That in feveral places in MiddUfex 
the Abbot of Wijimtnjier fent monks to fay mafs, and fo the 
vicarages were not endowed, but he put in and difplaced whom 
hepleafedi andthathehadheardmyLoRD ChiefJustice Hales 
often (ay, that the Abbot had as much rcafon to difplace fuch men,* 
as he had his butler or other fervant. 

Curia. Declare upon the prohibition, and try the caufe. 


($^e 192. 


Harrifon againft Hayward, 


Eafier Term, 2. Will, isf Mary. Roll 187. 

Ona'promifeto A N AGREEMENT was made to aflign a flock upon requeft} 
aflign u|)on re- ^ for non-performance an adlion was now brought, fet- 

queft.thcdefend- forth the agreement, and that the plaintiff did requeft the 
ant cannot plead • ^ , #• P • <? * * 

that he as rea- defendant at fuch a-tnne, &c. 

tvr rtte^pr^fe The defendant pleaded, that he was ready to affign the flocic 
nude. ^ter the promife made, &c. and a demurrer. 


S. Mod, 173, It was ruled, if the thing was not to be done upon requeft, then 
^ defendant was bound to do it in a convenient time after the 

. 400. jr being to be done upon requeft, the time when the 

I. Ld. Ray. plaintiff will require the performance of the agreement is the 
596. time when the defendant muft do it, * 

4. Ld. Ray. 

209;. 1140, Judgment fpr the plaintiff. 


3. Sira. 569 
616. 712, 


• [ 296 ] 

Cafe 193. * Thompfon agahift Leach, 

jt. being: tenant 'tT^RIT OF ERROR upon a judgment in ejedlment given in the 
dtarlife, wiihre- VV common pleas, 
mainders to his 

Aril and othir The Cafe upon the fpecial verdict was thus ; Sltnon Leach vras 
fens, remainder tenant for life of the lands in queftion, with remainder in contin- 
^ eency to his firfl, fecond, and third fon in tail male ; remaindef 

without the to Str Smon Leach in tail, &c. J his fcttlcment was made by 
knowledge and the will of Nicholas Leach^ who was feife^ in fee. The tenant 

ofbnt of s. and for life, two months before he, had a fon boig, did in the abfence 
before a fon is 

bofn, by which be furrenders the eftate to B, 5 A. continues in pofTelTion until after the birth of « 
■fen, and then agrees to the furrender, enters upon the cllate, and fuffers a recovery.—This ratresdeo 
tby for life immediately vefts the eftate in the remainder-man in tail, and thereby doftroya 

4 ks OMtUngott remainders to the firft and other ftms of A. ; the adnal ajfent of the fiirrmdtret not 

f ig'oeceftiiry to the petfeAion of the fMmndtr^ for that Iball be piefamcd,- unlefs hit 

Mrs.—S. C; %. Vent. 198. *05. S. C. 3. Show. 297, S.,C. 3. Lev. 484. 2. 9 ^oU. Abr^ 

«793. i.Co.^ti. 137, MoOr, SS4. 4. Lev. 39. 4. Mod, 284. 2. Saupd. 380. Cmtyntf 

t. Burr. 124. Fewne C, R. 467. 469. Doogl, 139, 
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' . &ir Simn Leach^ the remainder man in taili feal aftd deliver a Tsom*?©*- 
writing) by which he did “ grant) furrehder, and releafe** the lands 
which he had for life, to the ufe of Stimn Leach and his heirs, 
find continued in polTedion five years afterwards} and fhenj and not 
beforej Sir Simon Leach did accept and dgree to this furrender) 
and entered upon the premifles. But about four years before 
he thus agreed to it^ Simon Leach^ the tenant for life, had a fon 
‘born named Charles^ lelTor of the plaintiff, to whom the remainder 
in contingency was thus limited. The tenant for life died; and 
then Sir Simon Leach fuffered a common recovery in order to bar 
thofe remainders. 

The queftibn^ were^ ^ 

FIRST, Whether this was a legal and good furrender of tho 
))remi(res, tO veil the freehold immediately in Sir Simon Leachi, 

Without his aifent, before Charles Leach the Ton of. Simon Leach 
the furrenderor was born-, fo as to make him a good tenant to the 
pro'cipe, upon which the recovery was afterwards fuffered ? If fo, 
then the contingent remainders to the firft and oiber fons is de- 
llrojed; 

Secondly, IFthe eftate was not veiled in the furrenderee till 
his actual affent^ fuch aifent ihall not relate (though after the ex¬ 
ecution of the deed) fo as to pafs the eilate at the very time it was 
(baled and delivered I 

^ Judgment being given in the common pleas, by the opinion bf 
‘three Justictsi againil Ventris, JuJiice^ tlvat the contin¬ 
gent remainder was not deftroyed by this furrender, becaufe it 
Was not good without the acceptance, and till the a^ual aifent of 
the furrenderee} 

This Writ of |rror. was now brought upon that judgment* 

* This cafe depended feveral Terms, and those wHo argued ^ ^ ^^ 7 ' 2 
io maintain the judomeni infifted, that here was neither a mutual 
agreement between the parti esj nor acceptance nor entry of the 
furrenderee, which niuft be in every furrender, thefe being folemn 
ads required, in fuch Cafes, to the alteration of poifeflions, and to 
prevent frauds. 'Fhat the law has a greater regard to the tranf- 
mutation of poifeifions, than to the alteration of perfonal thinrs, 
and therefore more ceremonies are made requifite to that, than 
to transfer a chattel from one to another. In all feofrmehts there 
*» muft be livery and feiiin; fo in partitions and in exchanges, which 
are conveyances at the common law, no eilate is ehanged^until an 
adual entry, though in the deed itfelf fuch entry is fully expreffed 
, I Ji Here the furrenderee is a purchafer of the eilate, slid yet 
did not know any thing of it, than which nothing can be more, 
abfurd* It is admitted^ that every gift and grant enures to the b«-* 


(«} for if tenant for life 

. to him in reverflon, the 

fhtrendatoe hath a freehold in law in 

Vqt.in. 


him before entry, Co. Lit. b.-i- 
Ifa* to the Fosm . a Eos tso*. 

neht 


X 



« ‘-litiit 

Leach. 


8 . Mod. ;i;. 

10. Mod. 124. 
174. z 65. 411 . 

11. Mod. 276. 
Free. Cli. 315. 
E. Vern. 519. 
Gilb.E.K.isC. 

1. Peer. Wnis. 
516. 

a. Peer. Wms. 

427 - 

3. Peer. Wins. 
jS6. 3C5. 372- 
3. Strn. 165. 

SS 7 . 514 ' 

2. Stra. 859. 
555- 
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nefit of the donee and grantee, but not where the aflent of the 
parties is required to complete the adl. Aflent and dif-aflTent arc 
zdis of the mind : now it is impertinent to fay that a man gave 
his aflent to a thing which be never heard. A leafe for years is 
not good without entry, nor a fiirrender without acceptance 
It is no new thing to compare a furrender to the reflgnation of a 
benefice: now if an incumbent (houid reilgn to the ordinary, and 
the patron ftiould :ifteri\'ards prefent to that living, fuch prefenta- 
tion is void, if the ordinary had not accepted the reflgnation fbj ; 
the rcafon is, becaufc a refvgnation docs not pafs the freehold to 
the bifbop, but puts it only in abeyance till his acceptance } and 
it is not an obje£tion to fay that this is grounded upon art eccle- 
fiafticd right, and not at the common law, or that a forme^on 
will not lie of a re« 5 fory; for though it is of cccleflaflrical right, 
yet it is of temporal cognizance, and lhall be tried at law. The 
precedent in RaJJal(c)’may be objected, where the furviving 
Icflee for years hr{)ught an a<^tion of covenant againll the leflbr, 
for dilturbing of him in his pofleihon, and the leflbr pleaded a 
f'l n coder to hiinfjf without an acceptance; but the plalntifl*, in 
that cafe, laid norhing of a furrender (d). In the fame bboba 
fii rrender was pi eaclodfl <22*} quidemfurfum redditioneyn the plaintiff 

agreavlt: {n\\\ Fit^hcrhert's jdlridgmnit ilfue v.'as joined upon 
the acceptance, which fhews it is a material point. * No incon¬ 
venience can be ol'jet‘^v.d, th..it an aflent is made a legal ceremony 
to a furrci>dcr, for :r is not inconvenient oven in the cafe of an 
infant, who, hy rcalon of his non-age, is not capable to take fuch 
a conveyance, hccaui'e he cannot give his aflent, but he may take 
the land by way of feoffment, or grant, or any conveyance of 
like nature, without his aflent. Hy the very deflnition of a fur- 
ronclcr, it plainly appears that there niuft be an afl’entto it; for it 
Is noth'ilg eife hut a yielding up of an eflate to him who has the 
immediate reverflon or remainder, wherein ohc eftate for life or 
years may drown bv mutual agreement between the parties 
It is true, an agreement is not iieccfi’ary in devifes, nor in any 
other conveyancej?, which are direeled by particular ftatutes, or 
by cuflom; but it is abfolutely neceflary m a furrender, which is 
a conveyance at the common law. It is fuch an eflential circum- 
flance, that the deed itfelf is void without it; it is as neceflary 
as an attornment to the grant of a rcverllon, or an entry to a 
deed of exchange, v/hich are both likewife conveyances at the 
common law. '1 here are various circunill.(nces*in the Books (f) 
waich declare what adts fhail amount to an acceptance or t^ree- ‘ 


(rt) Lan<!, 4. 3. <'0.43. 

b') Cro. J-ic. I Dyer, S94. 
Broo.i’s M'i. i.tl “ Bar,*’ 81. Velv. 
61. »• 3S7 

(f) RaU .l s entries, title, “ Cove- 
« nant,” ii<». 

{d'\ Ow-n, 97. Dyer, e8 Ratal’s 
Ent. tit. “ b.bt," 183. 176, 177. 
fcrooke Abr. tit. *« Surrender,” 39. 


Cro Car. lor. Fitz. Abr, ** Bar,” 
262. Coke s lint. 33S' < 5 ss,wjj 8 

(e) Co. '/it. 337. Bro.^Abr. *‘Snr« 

“ icntJer,"’ ^ 1 . 45. Dyer, no. Fit*. 
Abr. 39. 2. Vent. 206. Perkins,f. 584. 

3. Bac. Abr. ** Leares,*' 457.- 

(/) Cro. Eliz. 488. Owen, 97. 
31. Aflize, pi. ik, • , 

ment;.* 



Trinity Term, 2. William & Mary, In B. R» 

tftent; but it was never yet doubted, but that an acceptance was 
necefFary to a furrender. So in the*entrifs (ffjy a furrender is 
fometimes pleaded without an acceptance; but it is always that 
the furrenderee, by virtue of the furrender, expuHt et ejedt the 
plaintiff, which amounts to an agreement. TJjc law is 10 careful 
in Jhefe conveyances, that it will not prefunie an afient v/ithout 
fome aiSl done (b)% if therefore a deed cannot operate as a fur¬ 
render without an acceptance, theti in this cafe no fuch fhall be 
prefumed, becaufc the jury have found it cxprcf-ly otherwife. 
Then by the birth of Charles Leach contingent remainder is 
vefi-ed in him, which arifing before the afient of the furrenderee, 
makcs*fuch afl'ent afterwards void, for there can be no intermcf 
diate eftatc. Befides, if an afl’ent ftiould not be nccefiary to a 
furrend( r, this inconvenience would follow, viis. if a purchafitr 
fhould take in feveral mortgages and extents, and keep them all 
on foot in a third perfon’s name (which'is ufual) to prevent mefne 
incumbrances, and the mortgagor fhould afterwards furrender his 
eftate without the aflTent of the purchafer, if this fhould be held 
a good conveyance fii law, it would be of very mifehievous con- 
feqflence. 

• * Secondly, If the eftate be not immediately transferred to 
the furrenderee*at the fcaling of the deed without the afl'ent of the 
furrenderor, it fliall not pafs afterwards when he gives his confeiit, 
and that by way of relation ; for if that fhould be allowed, then the 
furrenderor might have kept the deed in his pocket, as well fifty 
as five years after the execution thereof, which would be fo pre¬ 
judicial, that no man could be afi'ured of his title. It is trup, 
when a bargain and falc is made of land, fuch a day, &c. and 
two days afterwards the bargainor enters Into a recognizance, and 
then the deed is enrolled within the fix months, by this means 
the conui'ee of the ftatute is defeated j for after the cjirollmcnt tlie 
land pafl’es ab iniftOi and the bargainee in judgment of law was 
feifed thereof fr<»m the delivery of the deed, but not by way of 
relation, but by immediate conveyance of tlie eftate, by virtue of 
the ftatute of Ufes. But the law will not fufter contingent remain¬ 
ders to waver about, and to be fo uncertain that no man knows 
where to find them, which they mull be, if this dodtrine of rela¬ 
tion fhould prevail. Now fuppofp the furrenderee had made a 
grant of his eftate to atiother peifon, before he had accepted of 
the furrender, and thc/grantee had entered. Would this fubfequent 
afl'ent have divoited this eftate, and made the grant of no effedl ? If 
it would, tiien here is a plain way found out for any man to avoid 
his own adls, and to defeat purchafors. Thctcforc it is with 
^ eat reafon that the law provides that no perfon fhall take a fur¬ 
render but he who has the immediate reverfion, and that the eftate 
(hall ftill remain in the furrenderor until all adts are done which 
are to complete the conveyance. 

(di) Fitz. Abr. title, “ Pebt,*' 149. \b) Keilway, ij}4. Pjrer, 358. 

Year Book 9. £Jw. 3. pi. 7.; but fve pi. 48. 

Raftal'a Intrici, 136. r»i/tra, 
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THOSE WHO ARGUED etgainji ihejudgmenthelA^ that the eftate 
paAed tmtncdistdy without 4 he afl'entuf the furrenderor, and that 
even in conveyances at the common law, it is divefied out of the 
perfon, and put in him to whom fuch conveyance is made without 
his actual allcnt. It is true, in exchanges the freehold does not 
pafs without entry^ nor a grant of a reverfion without an attorn¬ 
ment (<?), but that {lands upon different reafons from this cafe at 
the bar; for in exchanges the law requires the mutual adts of ’ 
the parties exchanging, and in the other there muft be the con- 
lent of a third perfon. * But in furrenders the aflent of the fur- 
renderee is not required, for the eftate mull be in him immedi¬ 
ately upon the execution of the deed, if he do not {hew fome 
diffent^to it (/>). If amanfhould pleads releafe, without faying 
ad quant quidern relaxat 'ioncm the defendant agreavit^ yet this plea 
is good, becaule the eftate pafles to him upon the execution of 
the deed (i). It may be aqueftion, whether the adlual aflent muft 
be at the very time that the furrender was made j for if it fhould be 
afterwards, it is well ettoiigh, and the eftate remains in the fur- 
renderee till difagreement. Prefumption ftafnds on this fide, for 
it {hall never be intended that he did not give his aflent, but on 
the contrary, bcc,mfe it is for his benefit not to refufe an eftate* 
Therefore where a feme fole\\?A a leafe and married, ;mdthe;hu{band 
and wife furrendered it to another in conilderation of a new leaf® 
to be granted to the wife and her fons, &c. this eftate veiled im¬ 
mediately in her, though a feme cevert V), and that without the 
aflTent of her hulband, for the law intends it to be her eftate till he 
dift'ent: it is true, in that cafe his afl'ent was held necelTary, becaufe 
the firft leafe could not be diverted out of him without his own 
confent. So a feofrment to three, and livery made to one, the 
freehold is in all till tlifagreemeiit {e). So’if a bond were given to 
ftranger for my ufe, and I fiiould die before I had agreed to it, my 
executors are entitled to an adlionof debt, and. will recover. A 
feme covert and another were joint-tenants for life; flie and her 
hulband made a leafe for years of her moiety, referving a rent, 
during her life, and the life of her partner; then the whfe died : 
this was held to be a good leafe againft the furviving joint-tenant 
till diiagreement {f) ; which Ihew'S that the agreement of the par¬ 
ties is not fo much requifite toperfefta conveyance of this nature, 
as a diiagreement is to make it void. And this may lerve as an an- 
fwer to the fecond point, which was not much inllfted on. That 
men’s titles would be uncertain and precario'bs, if after the afTent of 
the furrenderee the eftate (hould pals by relation, at the very timo 
that the deed was executed, and that it was not known where th« 


(al Sec 4. & 5. ^nn. c. 16. and 
ft, Gto, X. c. 19. Ante, page 36. 

(A) See z.Salic. At 8* Sh.T0ttch.301* 
(r) See Gouc't’tle v. Weliord, 
l^ougl. 139. to 14T. that a releafe or 
fttlTcndcr executed b/ an imerefted paitjr 


it pood, though the releafee or farreodet^ 
refufe to accept it. 

(<f} Hub. zuj, 

(«) z. Leon. 1x4. 

(/) I. Roll. Rep. 40s.441* Cre, jMr 
41)). 3. Built. Z7Z. Hob. ZC4. t.Rol^ 
Abr* 59X. 3. Bac. Abr. *' Leafet," 308. 

fiechoM 
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freehold was in the mean time, for if he had agreed to it immddi- T<iow» 

diately, it had been altogether as private. I'hen as to the plead- 

ings it is true, that generally when a furrender is pleaded, it is »*••• 

faid, ad quam quidem Jiirfuw redditionem the party adtunc jt Hi- . 

dem agreavity which impli • that * the furrenderee was then pre- * £ JO I J 

fent} and in fuch cafe he ought to agree or refufe. Bcfidcs, thole 

adlions to which an agreement is thus pleaded, were generally 

•brought in dilaffirmance of furrenders, and to fupport the leafes ; 

upon which the plaintiffs declared, and then the proper and moft 

effedlual bar was to fliewa furrender and exprefs agreement before 

the adiion brought. It might have be*en infufEcient pleading not 

to (hew an acceptance of the furrenderee, but it is not fubffance 5 

for if iffue (hould be taken, whether a furrender or not, and a 

verdidl for the plaintiff, that defect: of fetting forth an acceptance 

is aided by the ftatute of Jeofails (a). In this cafe there is not 

only the word “ furrender” but “ granUand releafe,” which may 

be pleaded without any confent to it j and a grant by operation 

of law turns to aJurrendeVy becaufe a man c umot have two effates 

of equal dignity in the law at the fame time {h). Neither can 

it bftfaid, that mere remained any effatc in Simon Leach after this 

furrender executed; for it is an abfurd thing to imagine, that when 

hef had done^whai was in his power to ccnplete a conveyance, 

and to dived himfelfof an edate, yet it (hould continue in him* 

Therefore the remainder in contingency to the lefl'or of the plain-, 
tiff was dedroyed by this furrender of the elfate to him in rever- 
don, for by that means when it did afterwards happen, there was 
no particular edate to fupport it. 

But notwithdanding the judgment was a^rmed. And after¬ 
wards, in the fourth year of tyUUam and Maryy upon a writ of 
error brought in the Houfe of Lordsy it was reverfed. 


(a) Cro. £liz. 349. ^ 3 . « 

(i) z. Vent, ao6, t. Roll. Abr. 497. 3. Hac, Abr. Leares/’ 457* 


Thompfon againft I^each. 


Cafe 194* 


T his point having received a legal determination, the (anflic A perfon m« 
plaintiff brought another a<dion of treffafi and ejeSlment '»«/•«» being ^ 
againd the fame defendant; and at a trial at the bar in Eajier ”*1”^ 

Term in the ninth year# of IVtlliamthe Third another fpecial ver- to hit firit and 
diet was found, upon which the cafe more at large was thus: ' mher font, f«- 

mainder over, 

jNtcMas Leachy being feifed in fed of the lands in quedion, maket afurmi-' 
made his will in thefe words : him in 


reverfion, before 

“ In the name op God, Amen, &c. I devife my manors the ninh 

of Bulk worthy kVloiteheary and Fadacoty in Devonjhirey and ‘*“^4 

to ctcixrojf 

contingent remainder, and dies, leaving iflTae a Ton.—The furrender it void at imtia 1 and 
though he cIjUd at > tmaiHdtr-mmHy and not as jbnV, may take advantage of 11.-3. Com. Diff*, 

4>Co. 123. Cartb. 211. z. Salk. 4a 7. Corny ns, 4$. it. Mod. 174. 3. Bac. Abr. 87, St. 

Ld. Ray. 313. Caren. zii. z. Salk. 417. 4. Bac. Abr. 31c. 9. Burr. 1798, 

X ^ « Cre/hm 
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• 

“ Crejby Goat r.nd Crefiy Grange in Northallerton^ in Torkjhtre^ . 
w to the heirs males of my body begotten j and for want of fuch 
4 CH. M jlj-yg male, I devife the fame to my brother Simon Leach for life, 
3 ®^ 3 ** deceafe * to the firft fon of the body of the faid 

“ Simon Leach my brother lawfully to be begotten, and to the 
“ heirs males of the body of fuch firft fon lawfully to be begotten, 
with litcc remainder in tail male to the fccond, third, fourth, 
&c. fons i and for default of fuch ilTue, to Sir Simon Leach^ my ‘ 
“ kinfman, being fon and heir of timon Leach-, oi Cadley, in the 
‘‘ county of Devon, efq. deceaied, and to the heirs males of his 
“ body lawfully to be begotten; and for default of fuch iflue, to the 
“ right heirs of me the faid Nicholas Leach for ever.*’ I'hey find 
that Ndchclas Leach died without iflue; that Simon Leach his 
brother and heir, witli remainder over in contingency as aforefaid, 
entered, and afterwards married Anne, the daughter of Union 
m Crokc, and that after the* faid marriage, vioo. 20 Atiguft, in the 

Twomomh&bc- twenty-fifth year of Charles the Second, he executed a deed pur- 
frre a ton was porting a furrender of the faid lands and tenements to Sir Simon 
Leach in manner following: “ To all Christian people, 

“ &c. 1 Simon Leach, of Elfcfield, in the county of Oxon, efq. 

■ “ fend greeting : Know ye that I the faid Simon Leach, for divers 
good canfes and valuable confiderations me hereunto^moving, 
“ have granted, furrendered, remifed, releafed, and for ever quit 
“ claimed, and conruined, and by thefe prefeiits do grant, furren- 
der, remife, releafe, and for ever quit claim, and confirm, to 
“ Sir Simon Leach, of Cadley, in the county of Devon, knight of 
“ the Bath., and his heirs and afligns for ever, all and every the 
manors, &c. to have and to hold the fame to the faid Sir 
“ Simon Leach for ever.” They find that Simon Leach, brother 
of the teftator, was nv.t compos mentis at the time of the fealing and 
delivery of the fiid furrendcr ; that on the lOth day of November, 
in the twenty-fifth year of Charles the Second (which was two 
mont'ns after this furrender made), the fad Simon Leach 
of his body Charles Leach, who is his fon atid heir ; and that he, after 
the death of his father, entered, and made a leafe to Thompfon, by 
virtue whereof he was poffelled until the defendant, Sir Simon. 
Leach, entered upon him, &c. 

7 'wo queftions were made upon this fpccial verdict. 

First, Whether this furrender by a j)erfon non compos mentis 
was void ab initio, and fo could pals no eAate to the furrenderee ? 
for if fo, then though the ideot himfelf is eftopped by his own 
a£t, yet that can be no bar to him in the remaindi.r, bccaufe the 
act being void, the eftate in law ftiil remains in him. 

Secondly, If it be not void in itfelf, then whether it is 
jible after the death of the party by Charles Leach ? he claimin| 
virtue of a collateral rerqainder, and pot as heir at law tp' 
devifor. 
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♦ As to THa FIRST POINT it was argued, that the cafes’ of* T«o»irfo|r 
lunatics and infants go hand in hand,^and that the fame realbns 
govern both; that the lavs? is clear that a furrender made by an in- 
fant is void ; therefore a furrcnder made by a rerfon »en compos 
mentis is alfo void : the reafon ir, becaufe they know not how to 
govern themfelves; andasFLETA {a) {Mth^ femper judicahuntur 
tnfta eetatem. If he make any conveyaiice of his land, the Jaw has 
•provided a remedial writ even for himfelf to avoid his own alie¬ 
nation (b). His feoffments are void, and if w'arranties are an¬ 
nexed, thofe are alfo void (c) ; if he grant a rent charge out 
cf his land, that is likcwifc void (r/); and if the grantee fliould 
diftrain for this rent after the death of the grantor, his heir (ball 
have an action of trefpafsagainft him (ej; and therefore, bv parity 
of reafon, this furrender muft be void. In Fitzherhert (/) there 
is a cafe to this purpofe, viz. An aflize was brought againft the te- 
iiant, fuppofing that he had no right of entry, unlefs under a diffeifor 
by whom the brother of the demandant was diffeifed. The tenant 
pleaded, that the fuppofud diffeifor was the father of the demandant, 
whofe heir he then was, and that his faid father made a feoffment 
of the land to the tenant with warranty, and demanded judgment, 

&c.; the demandant replied, that his father at that time was non 
cidtpos mentjs ;,and the tenant was compelled to rejoin, and take 
iffue upon the infanity; which fhevvs that if he was non compos he 
could not have made fuch a feoffment. So if he make a feoff* 
ment in fee and afterwards take back an eftate for life, the non 
compos fliall be remitted to his ancient title (^'■); which flicws like- 
Wife that fuch feoffment was void, for the remitter fuppofes a 
former right. It is incojigruous to fay, that a(^s done by perfons 
of no diferetiou fliall be good and valid in the law; fuch are infants 
and lunaticks; and it Hands with great reafon that what they do 
Ihould be void, efpccially wdicn it goes to the deftrudtion of their 
eftates {h). '’i''h(yrefore it is held, t^at if a perfon non compos 
rcleafc his right, it fliall not bar the king in his life time, but 
he fliall feize the laiid^ and if he die, his heir may bring the ViTit 
dum non fuk compos mentis^ and may enter {iJ. It is for this rca- 
fon that a releafe made by an infant executor is no bar, becaufe 
it works iiideftrudtionof his intereft; the reafon is the fame where 
a perfon non compos makes a feoffment, for that likewife deftroys 
iiiseflate (^)j * So likewife an infant can neither furrender a fu- ^ p 1 

ture intereft by his acceptance, of a new leafe, nor make an abfo- L 3®4 J 

lute furrender of a tefm of which he is pofl'effed, for fuch a fur- a. Vcm. aa^. 

render by deed is void ( 1 ). It is agreed, that if a man non compos 
' make a feoffment by letter of attorney it is merely void (»/), be- 


Fkr^, lib. i. c. ii. num lo. 

{Jb) Fiu. N. B. aoz. a. TheR«£iller, 
338. b. 

(f) Year Book 39. Jhn. 6- pi. 4’., 
Btadon, (ol. la. p. 5. and 
fo. TOO. lao. Britton,cap. 34. lo S8. 
• (a) Perkins, 5. pi. ai. 

(/■) Fiia. Abr. “ Srantee,’’ pj. 80. 


(j) Fitag. Abr. Remitter/'pi. aj. 

(i) 3. Com. Dig. “ EnI'ant.** 

(i) Fitz N. B. 466. 

(i) Kuirel's Cafe, 5. Co. 27. See 
alfo 34. AIT. pi. 10. 

(/) Cro. Car. 50a. 

(w) 4. Co. 125. Canb. 43S. 
a, Zaron. ai8. 

4 caufe ^ 
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caule it is not delivered to the feoffee by the hands of the feoffbr| 
jf jjg delivered by him in perfon, then it is only 
voidable at any time by adtton or entry (aj: and of this opinitm 
^as Sir Henry Finch in his Difcourfe of the Law (^), who iri 
the margin of his book quotes feveral authorities in the Year Books 
to jufli fy this opinion; and amongft the reft he cites Sir Anthony 
*■ * 55 * Fitzherbprt’s Natura Breyltm (r)> who, taking noticeof the 

s^^Vern ii-. old authorities, fccms to rejedt their reafonswho affirm that a perfon , 
non cnmpos fhall not avoid his own adf when he recovers his mcr 
3. Pear. Wms, mory, becaufe he cannot theq tell what he did when he was in hi^ 
*30. former coijdition (d). But certainly when he recovers his judg- 

*xio8 he is thSn of ability to coniider what was done during his 

^104. xio . ^jd to avoid fuch adls by {hewing that his indifpolition 

pame by the vifitation of God, by which he was difabled for a time 
to do any reafonable thing whatfoever; and this may be as well done 
as to plead durcfs from men, which the law allows to make comr 
pulfory a«Sl&void. My LoRp Coij.E in Beverly*i Cafe (r), taking 
notice of the great reafon of the civil law in cafes of this nature, 
which makes all afts done by ideott void witlwut their curators* 
concurrence, aqd that it was obje£led as a deYeiSt ip the common 
law, that tutors were not afligned to fuch perfons ; he anfwcrs^ 
that our law has given the cuftody both of them and their lands 
to the king, which is direilly contrary to his own* ophiicfn in his 
^•■cond Inftitute (f), where paraphrafing upon the fourth chapter 
€)f Magna Charta, which prohibits wafe in the land ofwards, 
from thence he infers that at that time the king had no prerogative 
to entitle him to the lands of ideots, for if he had, that aft would 
have as well provided againft wafte in their lands as in thofe of 
wards : he farther adds, that the gijardianlhip of ideots did belong 
(o the lords according to the courfe of the common law. Be 
Jiow it will, it is clear, by all the Books, that both by the commoq 
aiid civil law their a<SL are voidj and my Lord Cpke efteemed 
it as a very unreafonable fhitig that they ihouid not be avoided 
even during the life of the party himfelf; but it was qever yetde- 
E 3*^3 3 nied, that they may be avoided after his death by his * Jieir or ex¬ 
ecutor ; and by parity of reafon the Ijjw xyill prevent ftrangsrs from 
being prejudiced by fuch afts. There is an objection, that fome 
aftb done' by ideots are unavoidable, as fines levied by them, &cc. 

It is true, fuch are not to be avoided, not becaufe they are good 
in thcmfjives, but the reafon is, becaufe they are upon record, 
againli which the law will not fuffer any a^ernrept to be made, 
prefuniiing that the Courts and Judges in Westminster Hai.i, 
would not admit an ideot or Infant to levy a fine. This being 
fherLtbrc a void furrender by a perfon non compos the eftate is {till in 
the I'urrenderor, and fo the contingent remainder qpon his death is 
v/cll attached in Charles Leach^ the leiTor of the plaintiff. But fup- 
pofxng it is pot void, yet there will be fcin^illa juris left in Siman^ 

(4>) tU: Lit. 243. (<f) 2, Leon. 2x8. x.Ld.ltaY. 3x3. 

Fr’c^'n Law, X02. (e) 4. Co. 1 23. 

E. JlJ. B. 202. {J ) a. X^ 


Rav. 4.^6. 
Sk*. 735. 
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(.e^cbto fuppoit the CQiitin|eiH:y: and to prove this, thecaleH^ Tnonmw 
J^loyd V, Broeiin (a) was relied on, which was tills, via. Thomas 
Bradjhaw was tenant for life, the remainder in tail to his firft fon, 

He, the remainder to Paul for life, the remainder to his iirft, ie* 

pond, and third fons in tail; Thomas accepted a fine from Fault 

whohad then a fon born*, then he made a feoffinent, and a^erwnrds 

Paul had another fon born; his eldefi; ibn died without iitiie { and so. Med. 45. 

it was adjudged that the contingent remainder to his fecond fan 

was not deftroyed by this feoffment, becaufe it was preferred by ! 

the right of entryt which his elder brqther had at the time it was CafmT.T.t)g. 

made. * s. 3 tn. loSdt 

I l«d* Rjiy 

SECo<NDf.Y, |f this iurrender is only voidable, ^en whether 3,4. 316. * 
Charhs Leachy claiming by a collateral title, can avoid it ? It was *• Ld> 
nrgued that he may; fbr it would be abfurd that he fjiould have a 779 * 855. 
right to the remainder, and yet have no remedy to recover it. 

My Lord Coke in Beverly's Cafe (b) tells us that there are 
four lorts of privities, Fi^, In blood, as heir. Secondlyy In re- 
. prefentation, as execiitor. Thirdly In eftate, as donee in tail, the 
reve^on or remainder in fee, rourthlyy In tenure, as lord by 
efeheat. He afijrms, that the (wo firft may fhew the difability of 
their anceflor and teftator, and avoid tiieir grants. It is true, in 
the third 2rti£le Re is of opinion that privies in eftate fhall not avoid 
^e a(fts of their anceftors, and he puts the cafe of a donee in tail 
making a feoftn>ent in fee withirt agey and dying without iftue, the 
donor fhal) not enter, becaufe no right * accrued to him by the ' £ ^06 ] 
-death of the donee, there being only a privity of eftate between 
them. But this opinion is denied to be law by Justice Doo- 
jpERiDGE in his argument of the cafe between yackfon v, 

Darcy ( c)y who faid that the donor might enter, becaufe other- 
wife he would be without rem^y, for he could not maintain a 
formedoriy becaufe the feoffment made by the infant was no difeon- 
tinuance. Befides,* it is not pofiible there ihould be any privi^ 
in blood between the donee in tail and the reverfioner in fee, fo 
that article muft be intended where they are ftrangers in blood and 
privies in eftate, which does not at all concern the cafe in queftion, 
becaufe William Leach is privy in blood to his father, who made 
the furrender i and my Lord Coke tells us in the firft article of 
his diftindlion, that fuch a privy may avoid the a£ls of his anceftor. 

|t may be objeifted, that this diftinftion was not then the judgment 
pf the Court; for it was npt material to the point in iftue, which 
^ yms no more than thus, viz. Snow gave bond to Beverfyy and ex¬ 
hibited his bill in the court of requefts to be relieved againft it, 
becaufe at the time of the fealing and delivery thereof he was non 
c menus. But the like diftixvftion was made in Whittings- 

ham's Cafe (d)^ many years afterwards, which was thus, visu 

(a) 1. Mod. 92. I. Vent, |88, C^) Palm. 154. 

X. Keb. S81. (dj8.Co. 4«. 

• Cf) ♦*! 


fPbittingham^ 



T»oMrsoti 


• [307 ] 


Fitx?. *7?. 

Ic. Mod. 29. 
67. 85. *39’ 

» 70 . 

I. Pter. Wm* 
380. 558. 734, 
% Fcei. Wnis. 

* 44 - 

3. Pter, Wms 
»o8. 
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f 0 }:itinghamt being lei fed of lands held of the queen in foccage, dc- 
vlfcd the fame to Prudence^ his baftard child, and her heirs : flic, 
during her infamy-^ made a feoffment thereof to another, and died 
in her nonage without iiTue; the queflion then was. Whether that 
feoffment fhould prevent the queen of the efeheat ? and adjudged 
it fhould not ? In which cafe it was held, that privies in blood 
inheritable fhall take advantage of the difibilities of their anceftors: 
as if an infant who is feifeain fee make a feoffment and after-' 
wards die, his heir may enter and avoid it. The law is the fame 
in the cafe of one non compos meniis, as in that of an infant, as to 
the avoiding of the aits of their anceflors ; fo that Jkfr. Leach be¬ 
ing privy in blood according to my Loro Coke’s opinioiuin thofc 
cafes fhall avoid the aits of his father, he being non compos at the 
executing of this furrender. If it fliould be objected, that this 
part of the dillinition ought to be taken reltriitively, and muft be 
tied up to fuch an heir at law who takes an immediate poffe/non 
by defeent from his anceftor, the anfwer is, that if this furrender 
is avoided, Mr, Leach will take by immediate defeent from his 
father ; for thouerh nothing but a reverfion in..fee defeended to him, 
yet he is a compfete heir. * But after all, this diflindlion made by 
my Lord Coke is founded upon no manner of authority; it is only 
his extrajudicial opinion ; for there is no reafon^to be ^iven Why 
privies in eftatc Ihoiild not avo’d fuch adls done by their anceftors 
as well as privies in blood, becaufe the incapacity of the grantor 
goes tobc-th. 

Xhofe who argued on the other fid-' held, that the aefts of infants 
andperfons non compos were not void in ihemfelvcs, but only void¬ 
able. It is true, fome deeds maile by an infant are void not merely 
becaulc executed by him, for fome are g«7od, and thole only are 
void which are made to his prejudice (,«}. Such alfo are void 
which give authority'' to a thiid perlon to do an a« 5 t (/>); as if an 
infant enter into a bond, and give it to a fti anger to deliver to the 
obligee when he ftiall attain his full age; this is void, becaufe the 
pcifon derived his authority from an infant, who by reafon of his 
nonage could not give fuch a power; but if the infant lumfclf 
had delivered the bond to the ob4igec,it had been only voidable (f), 
'i'he father of the deniandant was an infant when he fold hiseftate, 
his fon brought the writ dum fait infra againft the alienee, 

and it was held goou (</', wnieh would not h.ii'e been allowed if 
the grant had been void. /\ll tiie old unthoriiies prove that the 
acis of infants and idc ts are not void but v«ddable \e). If an in¬ 
fant be bound in an obligation ii is not void, for he niay agree 
to it when of age; he cannot plead nan rji faSiumy and he 
may refufe to plead his infancy (/'). If he be entitled to 
for years, and tn^ke a furreiider by the acceptance of a new IcaC^ 
it is good if it is for his advaiuage, either by the leiTening of the 
rent or tlie incrrafing of the term; but if he have no benefit by 

(tf) Cro. Car. 50z. («) BrCsik, Abr. “ Le»fw,” 50, 

(*) Perk. fc£t. 133. March, 141. Muor, 663. i. RdtL Abr* 

(f) ^itt. '159. 3. B.4C. Ahi. 304 

{d) Yk4t Eocti 46. Ediu. 3. pi. 34. (/) Cio. Eiiz. 127. 2. Inft. 483. 
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.it, It is voidable otJy (a). So he may purchafe latids, becauie T>oMr»> h 
the law intends it.for his benefit, and ge can receive no damage 
by fuch a purchafe, for he may either perfect: or avoid it at his full 
age i which Ihe ws that fuch a6ts are not voi d al> hiitio^ but only void¬ 
able as the cafe (hall require [b).' The ftatute of 23. Hen. 6. c. 

10. enacts, “ that flierifFs fliall take no bonds upon an arrell, but 
“ for the appearance of the party, and to thcmfelves only, and that 
" a bond otherwife taken colore officii fhall be void that is, not in 

* itfelf, but by pleading the ftatute; for it is not to be avoided by 
pleading non efl fa 6 lum. * So upon tl^e ilatute of Additions (r), * 
where a man is outlawed without the addition of his condition or 
place of> abode in the original writ, fuch outlawry fhall be void, 
not of itfelf, but it may be avoided by a writ of error: in like 
manner there are many authorities to prove that the afts of*a per- 
fon non compos arc not void, but voidable. So is the firft refolu- 
tion in Beverly's Cafe (/f), that a deed or feoffment made by him 
is to be avoided by any other perfon, but not by himfelf. Thus 
flood the law in the tittle of Edward the Third, for in an 

* ailize [e) the defendant pleaded that the plaintiff had releafed to 
him •by deed, who replied, that at the time of making the. deed 
he was non compos ; the court of common pleas (eemed then to be 
of* opiniqp Jthe replication w'as not good i which fhews that 
the deed in itfelf was not void : it is true, the aflize was then 
adjourned, becaufe that opinion was direftly againfl the Regijier, 
which is, that the writ of dum non fuit compos may be brought by 
the perfon himfelf, notwithftanding his own alienation. But this 

*“Kas fince been denied to be law; for in debt upon bond the de¬ 
fendant pleaded that he was non compos ; and upon a demurrer the 
plea was over-ruled (f). And of this opinion was Sir W illi am 
Herle, Ch^ Jwi^e of the common pleas in the reign of 
’Edward the Third which was long before the Book of Afjixe, 

So the law contii\ped till the reign oi^Henry the Sixth (^), viz. 
that the perfon himfelf could not avoid his own feoffment either 
by entry or a^flion. The writs “ de idiota inquirendd** and “ dum 
non fuit compos** import the fame thing, viz. that afts done by 
them are not void ; for the firft recites that the ideot alienavit ; 
and the other, that the lunatic dirrnfit terras (/) : now if their a6l§ 
had been void ab initio, then they cannot be fuppofed either to 
alien or leafe. th/tir lands ; which ihews that fuch are only 



(a) Cro. Eliz, 1^6. Cro. Car. 5nz. 
lA) Fitzg. *75. I. Peer. Wms. 3S9. 
10. Mod. X9. 3. Bac. Abr. Leafes," 




Heft. g.c.3* See 3* Co. 


Jfi^The I. 

( d ) 3. Co. 1x3. 2. Roll. Abr. X34. 

(e) 35. Aflize, pi. 10. 

(f) Stroud V. Marlhal, Cro. Eliz. 
'398.. See alfo Fitz. N. B. aox. and 

Mr. Hargrave's note (x), Co. Lit, 
*f 4 . 7 . «. a. 81. Com, 


(g) See the Year Book 5. EJw, 3. 
pi. 70. 

(6) See the Year Book 35. Ifen. 6 . 
pi. 42. 

(0 ** Dimifit" is there intended whero 
the eftatc it conveyed by Vvotry or for 
life; and.“o/iVnavif” is a conveyance 
by feoffment, (7. Edw, a. pi. , 
Staund. de Praerogaiiva Regis, 34.^ 
NqU to the Fokmzx EniTioNs. 


Toidable. 



Ykom'wm 

mgain/i 


T» Hawk. 
I'. Cl 1. notis. 
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T<fi<lab]e. And as a farther argument to enforce this, the ftatute 
de Prtcrogativa Regis was mentioned, which gives the cuftody of 
the ideots lands to the king during their lives, pl-ovidcd that aJter- 
wards it be given to their right heirs, ita quod nuUatenus fer eofdem 
fatuos alienetur. Now to what purpofe were thefe words added 
if fuch an alienation was void in itfelf ? Befidcs, the cafes of 
ideots (mentioned on the other ilde) and lunatics arc not parallel} 
for an idcot has a different incapacity from one non compos } it is 
perpetual in an idcot; ar.d for that reafon the law gives the king 
an intereft in him. * But a perfon non compos may recover his 
fenfes j he may purchafe lands \ may grant a rent charge out of 
his cflate; aiid fhall not plead his infanity to defeat his own.a£l (<?). 
If therefore this furrender was not voici at the time of the execu¬ 
tion thereof, but voidable only during the life of the furrenderor 
by office found, then the quellion cannot properly be, whether 
the Icifor of the plaintiff ^all avoid it, for that would be to reveft 
the ellste in fomebody; but the furrender was good, and the 
cflate for life was utterly determined, fo that nothing being left to 
fupport the contingent remainders, thofe are ^Ifo deftroyed. And 
to prove this Chudlei^h*s Cafr (b) was relied on ; which was,. Sir 
R. C. was feifed in fee of the manor of Hcfcot in Devon^ and 
having ifl’ue Chrijiopher^ and three other fons, made a feoffment 
to the life of himfelf and his heirs, on the body* oV Mary, then 
the wife of Mr. Carew, to be begotten; and for default of fuch 
ifl'uc, then to the ufe of his lafl will, &c. for ten years j and after 
the expiration of that term, then to his feoffees and their heirs, 
during the life of Chriflepher j remainder to the ill'ue male of” 
Chrtjlopher in tail, witlt like remainder to his other fons, rwnain- 
der to his owivright heirs ; he died without iflue by Mrs. Carew j 
but before Chrijtopher had any foil born, the (aid feoffees made a 
feofl'ment of the land in fee, without any conlideration i after¬ 
wards Cbrl^opherhzd iffue two fons, N"w ^the ufes limited by 
the feoffment of Sir Cl, being only contingent to the fons of 
Chrijiapher, and they not being born when the fecond feoffment 
was made to their father, the queftion now was, Whether they 
fliall be deftroyed by that feoffment, before the fons had a being 
in nature, or whether they fliall arife out of the cflate of the feoffees 
after their births ? And it was adjudged in the exchequer cham¬ 
ber, that the laft feoffment had divefted all thejirecedent eftates, 
and Ijkewife the ufes whilft they were contingent, and before they 
had an cxiftence} and that if the cflate fo^* life which Chrifjtopher 
had in thofe lands had been determined by his death before the 
birth of any fon, the future remainder had been void, becaufe it 
did not veft whilft the particular cflate had a being, or eo in^nti 
that it determined. So in this cafe Mr. Leach cannot hav?^y 
fuiure right of entry, for he was not born when the furrender was 
made, fo that the contingency is for ever gone. Suppoie a feoff¬ 
ment in fee, to the ufe of himfelf and his wife, and to the heirs 

(a) Co. Liu 2. b. Fill. Abr, Iffue,*'13. (i) ^.Co. no. S. C. Poph, 701 

of 
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• 

.fjf the furvivor; « the hufband afterwards makes another feoff- Th©mp>oi» 

ment of tlje famc,hnds, and dies, and,the wife enters, the fee 

(hall not veft in her by this entry, for (he had no right; the huf- 

band has ddtroyed the contingent ufe by the laft feoffment, fo *°* 3 *• 

that it could not accrue to her at the time of his death (aj. Nay 

though the particular edate in fome cafes may revive, yet if the 511. 

• contingency be once deiiroyed, it ihall never arife again. As 
. Where the teftator, being feifed in fee of houfes, devifed the inheri- 

* tnnee thereof to fuch Ton his wife fhould have (after her life), if 
fhe baptized him by his chriffian and Jlrname; and if fuch ion 
die before he attain the age of twenty-one years, thep to the right 
heirs of •the devifor; he died without iffuc ; the Widow married 
again; then the brother and heir of the teffator, before thg birth 
of any fon, conveyed the houfes thus, D/z. to the hulband and 
wife, and to their heirs, and levied a fine to thofe ufes ; after¬ 
wards Ihe had a Ton baptized by the teftator’s chriflian and fir- 
name ; then the hufband and wife fold the houfes to one WeJiojt 
and his heirs, and levied a fine to thofe ufes ; it was adjudged {b)y *’ 

* that by the coiivcyaiiv’e of the reverfion by the brother and heir p*,,., 
of the*teflator to the hufband and wife, before the birth of the fon, 435. 

her eftate for life was merged j and though by reafon of her co- CUb. E. R, 30. 

verfure fhg rnigh^ waive the jointenancy, and reaffume the eflate 

for life, yet that being once merged, the contingent remainders are !*tj 

all deftroyed (r). 1. « 3 y. 3 , 4 * 

Curia. The grants of infants, and of perfons non compos^ are 
_ asallel both in law and reafon j and there are exprefs authorities 
that a furrendcr made by an infant is void (d) \ therefore this fur- 
render by a peifon»i?« oompos is likewife vo cl (/'].• If an infant 
grant a rent charge out of his eftate, it is net voidable, but ip/o 
fa^o void } for if the grantee flioulJ diflrain for the rent, the in¬ 
fant may have an adlioii of trefpafs againft him (jT). In all the 
cafes which have bedli cited, where it is field tliat the deeds of in¬ 
fants arc not void but voidable, the meaning is, that non ejf faiitim 
cannot be plejjded, becaufe they have the form, though not the 
operations of deeds, and therefore are not void upon that account, 
without ftiewing fonie fpecial matter to make them of no efticaey. 


(a) if. Smith, Cro. Car. toz. 

-“See 1. Ld. Ray:'-y»^. Fearn Con. 
Rem. j. cdtt. 2 i 6< 4 Bnc. ^br. 314. 

( 4 } Purefny if, Rogers, Sauitd. 
380. a. Lev. 3^. 3. Kcb. ii.—See 

*4. Mod. 384. Show. C. P. 151. 
4. Bae. Ahr. 313, 

(<■) Wagg V. Viilici'S, a. Roll. Abr. 
796.W-Bftt fee I. Ld. Kay, 316. 
c. Burr. 1807. 

(d) See 7. jinn, c. 19. and X9. Gto. z. 

e. 31. 

(*) Lloyd w. Gregory, Cro. Car. 503. 
"Jonet, 405. 3. Bac. Abr. 136, 137. 

X/) Zn the cafe of Hudfoo v. jouei, 


Trinity Teim 6. jlttn. B. R. It is faid to 
have been held, that it an infant j^rant 4 
rent charge out of liis land it is not 
abfilutely ’ucld, but only void tilt by hiin 
when hec..me8 of age; for that if ihs 
grantee fhould then diftriin for ilie rent, 
though the other may bi ing an adlion of 
tufpaji, yet he Canhoc plead '* non rM* 
ctjit ; fur the deed is only voidable 
by the fliewing of his infancy, and not 
void, becaufe It was delivered with his, 
own hand, 3, Bac. Ahr. 139.—And 
fee 5. Co. 115. 2, Infl. 483. Cro. 

Eliz. 127. Muor, pi. 132. Poph. 

>38. 

Therefore. 
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againfi: 

Wvbaiub. 


Shower's Cafes 
in Pari. 15c. 


Cafe 195 . 


If a debtor he 
beyond fea at Che 
time the caufe 
of aQion arifes, 
the creditor may 
foe after his re¬ 
turn Vithin (he 
times limited hy 
Zi. Jac. j, 
c. 16. and the 

4. >ffin. c 16. 

5. C.Carth.1^6. 
S. C. I. Show. 
98 . 

S. C. z. Saik. 

4 so. 

I. Lev. 143. 

S. Mod. z5. 
Cro. Car. 246. 
334- 

ft. Vern. 604. 

I. WUf. 13+. 

4. Viner Abr. 

5. Com. Dig. 

« Temp*” 

(C. 1^6.). 

3. Bac. Abr. 
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* Therefore if an infant make a letter of attorney, though it bfi 
void in itfelf, yet it fhall ncKt be avoided by pleading non faSium^ 
but by flicwing his infancy. Some have endeavoured to diftin- 
guifli between a deed which gives only authority to do a thing, 
and fuch which conveys an intereft by the delivery of the deed 
itfelf, that the firft is void, and the other voidable. But ihe rca» 
fon is the fame to make them both void } only where a feoffment is 
made by an infant, it is voidable becaufe of the folemnity of the 
conveyance. Now if Simon Leach had made a feofpnent in fee, 
there had ftill remained in him fuch aright which would havefup- 
ported this remainder in contingency (<7^ 'I'his furrender is 
therefore void, and all perfons may take advantage oif it.* 

Afterwards a writ of error was brought to reverfc this judg¬ 
ment in the houfc of lords, but it was affirmed. 

Sec Palm, fcep, 254. i. Bl. Rep. 5y8. 4. Burr. 1-807. 


Plali Wybanh. 

Michaelmas Term, i. If 'ill. Mary, Roll 6 yi. 

'^HE STATUTE 21. 'Jac. I. c. 16. of Liniitajtionjs is^ “ that if 
“ any perfon be entitled to an action, and fhall be an infant, 
“ fern: covert^, imprifoned, or beyond tea, that then be ihall bring 
“ the action when he is at full age, difeovert, of fane memory, at 
“ large, or returned from beyond fea.’* 

The plaintiff brought an indebitatus aJjltmjyftt'j to which the de¬ 
fendant pleadSd 'non ajfunipjit infra fex annos ; the plaintiff re¬ 
plied, that the defendant was all that time beyond fea, fo that he 
could not profecute any writ againfl him, &c. And upon a de¬ 
murrer, 

'I'remaine, Serjeant^ argued that theiplaintiff was not barred 
by the Katute which was made to prevent fuits, by.limiting per- 
fonal a<£hons to be brought within a certain time; and it cannot 
be extended in favour of the defendant, who was a debtor and 
beyond fea, bccaufe it is uncertain whether he will return or not j 
and therefore there is no occafioa to begin a fuit till his return. 
It is true, the plaintiff may file an original^ ISnd* outlaw the de¬ 
fendant, and fo feize his effate, but no n&n is compelled by law 
to do an a£f which is fruitlefs wiien it is done, and fuch this would 
be i for if the plaintiff fhould file an original, it is probable the' 
defendant may never return, and then if the debt were a thoufand 
pounds or upwards, he would beat a great expence to no ptltupfc, 
or if the party Ihould return, he may reverfe it by error fa), * It 
is a new way invented for the payment of debts; for if the debtors 
go beyond fea and flay there fix years, their debts would by 

(a) See Lutw. zfo. 1. Sid. 53, Salk. 42s. Stra. 550. 734. a. Id. 

1441. 3. Bqrr. I4a3< 

this 
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this means be all paid. The words of the ftatute do not extend to Haii, 

this cafe, for th4 proviso is, “ that i£ the plaintiff be beyond fca 

“ wheri the caufe of a<ftion doth accrue, that then he fliall have li- 

** berty to continue it at his return yet it is within the equity of 

law for him to bring his action when the defendant returns, who * vem. 54.x* 

cannot be fued till then (a). That ftatutes have been expounded 694. 

according to equity, is not now a new pofition; for conftrutffions Sira. 836. 

have been made according to the fenfe and meaning, and not ac- ,0. Mod. 93* 

cording to the letter of many ftatutes {b). As the Jlatuteef rn- *4*. »8*- 

minjier the Second^ c* 11. which gives.an aftlon of debt againlt a 343 * 35 ^* 4>®» 

gaoler for an efcape, and that per breve^ yet by the equity thereof 

it has been adjudged, that a billef debt v/xW He. For the ftatute 

of I. Rich. 2. c. 12. gives the like action againft the wardeijof the 

Fleet, for the efcape of a prifoner in execution, which by con- 

ftrudtion has been adjudged to extend to all gaolers and fheriffs 

(cj. If this ftatute ftiould not be expoiJlidcd according to equity, 

then if the plaintiff himfelf fhould be beyond fea fix years after 

the caufe of aflion, and die there, his executor or adminiftratoc 

cannot fuc for a debt.* 

• 

'Curia. This cafe is out of the equity of the ftatute, which 
provides a remedy when the plaintiff is beyond fea, but not when 
the defendknf is there (dJi it was never intended to make any pro- 
vifion for him, fmee the plaintiff might tile an original^ and fue 
him to the outlawry. 

4 


ButDoLBEN, yujiice^ making fomc doubt, 


(a) Swain v. S ephens, Cro. Car. 
346. 333.—And fee Perry v. Jackfon, 
4. Term Rep. 516. that if one plaintiff 
be abroad, and others in England, the 
a£lion muff be brought within fix years 
after the caufe of afiion arifes. 

(^) 2. RoU. Rep. 3it. 

(e) I, Saiind. 38. • 

(<f) But now by 4. A 5. c. t6. 
** If any perfon^^ainft whom an at^ion 
** lies for ftaman’s wages, trefpafs, deii> 


* nue, trover, or other adlion mentioned 
' in 21. yiae. i. c. e 6 . be beyond fea 

* at the lime fuch adlion accrued, the 

* plaintiff fhall be at liberty to bring his 
' adlion againfl him within the fame 
‘ time, after his return as is limited for 
'• fucH a£lion by 21, Ifiae. 1. c. 16.” 

(e) In $. C. Carth. 137. S. C. 1. Show. 
99. it is raid, that judgment was given 
for the defendant. 
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Hobbs, ScC. dgainji Toting. ^ - 

Hilary Term, li tf? 2 WilL and Mary, Roll 129. -iC 19 

A K InfoUmation was brought upon the ftatute of their a man cm* 
5. Eli%, c. 4. for exercifing the trade of a clotlymorker, f’®’' workmen 
A- ^ not being an apprentice to the fame, and likewife for fet- 
ting people to work at* that trade, not having lervcd an appren> ferved as >p* 
ticefllip to iti. prentice to tha 

Upon not guilty pleaded, the jury found a fpecial verdid to this 
purpofe; That the defendant was a merchant, who exported cloth trade t and 
to Turkey^ and that for the fpace of a month he had employed therefore re* 
men in his houf«^»u the trade of a clothworker \ which men had ft*'*'*’*^ ♦*y ‘h« 
been educated in the fai^ myftery for the fpace of feven years j that f 

he provided materials for them, and paid them weekly wages; but ' * ' ' 
,thathehimfelfhadnotbeenanapprenticetothefaidtradejandthat it i. Show. 

Was a trade at the time of the making of the ftatute, &c, («). *t. *Salk. 

F*C. Comb. 179. S. C. Carth. i6a. S. C. Holt, 66 . 8. Co. laq. Noy, j. t, Sound. 

siljgr^Salk, 613. 10. Mod. 10$. 148. xi. Mod. 3x1. i. Ixi. Roy. ySy. z, U. Ray. tx88. 

la^ s. Burr. 2. 4. Barr. 2449. 2. Wilf. 16S. 3. Bac. Abr. 553. 


• 

(4) See ante p.1i52. where it is fatd, agreed and declared that this exception 
the omitting to aver that it was a tratk Ihould never be allowed for the future, 
at the Bia^ng of the aA, feema to be a But fee Rex o. Slaughter, t. t^d. Ray. 
mnterialobjeAion land in Rex V. Green, 513. x.BLCem. 428. Rexv.Llftcr, 
ft, Show. 2x0. an indiftment waaquaih. s. Stra. 788. Rex «. Munro, t. Bar. 
td for tills reafont the Court however K. B. 277. 

VoL. III. Y The 
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Yh c quvftion was. Whether this fhould be accounted cxerciling 
a trade within the meaningjof the ftatute, or no ? 

Thofewho argued forthe piaintij^{a.id, that true it is, any man 
might cxercifc what trade he thought fit at the common law, but 
this confufion had been remedied by fcveral ftatutes. The firft is 
the ftatute of 37. Edw. 3. c. 5. that merchants fhall not engrofs 
goods to enhance the prices, nor ufe but one fort of merchandife. 
afterwards by the 38. Edxv. 3. c. 2. the former ftatute was re-’ 
pealed, and liberty given to merchants only to ufe what merchan- 
dile they would. * 'rheiitcomes the ftatute of ^ueen Elixabeth^ 
and the remedies intended by that and the formeraas were, First, 
The red raining of ignorant pretenders to trade.— Secondly, To 
make t diftiniftion of trades, and to fit them to different ranks of 
men.—'fniRDLY, To encourage thofc who had undergone an ap- 
prenticcfhip, by prohibiting others to cxercife their trades. The 
words of this latter ftatut'e arc, “ That no perfon, other than fuch 
“ who do now lawfully ufe or cxcrcife any art or myftery, or ma- 
“ iiual occupation, (hall exercife any craft, myftery, or manual 
<* occupation, now ufed within this realm, except he fhall be 
“ brought up therein fevea years at the leaft, as an apprefitice, 
“ nor fit any perfon on work in fuch myftery, &c. being not a 
“ workman at tr.c time of making the ftatute, except he<fhall have 
“ been an apprentice, as aforclaid, or elfe having ferved as an ap- 
“ prentice, fhall become a journeyman, or hired by the year, 
“ under the pain of forty fhillings per month.” It is plain by this 
law', that he v\'ho cannot ufe a myftery himfelf, is prohibited 
employ other men in that trade; for if this fhould be allowed, then 
the care whifh has been taken to keep up myfteries, by eredling 
guilds and fraternities, would fignify little.. In the cafe of Msjiyn 
V. Nightingale^ 3. Jac. 2. upon this ftatute, it was proved that 
the defendant employed none but pinmskers in that trade ; yet not 
having ferved an apprenticefliip himfclf, the plaintiff had a verdi^. 

It was infifted on the defendant’’s hehalf that as this offence is laid 
in the information, it is not witliin the firft branch-of that claufe 
in the ftatute; for no man will fay, tint when the defendant fets 
other perfons to vv<>rk, fuch employing them is an exercifin^the 
trade within the firft branch of that paragraph. Neither isit within 
the fecond branch, the meaning v/hereof is, th^tlk* perfon fhall be 
emplovcd but fuch as have te: vecl an appyenticefhip, &c. Now 
the perToii who fets fiich petiple to work is not punifhabie by this 
law, but the men themfelvos who do work not being qualified; and . 
thofi arc not puniihable in this eJe, bechiiCc the verdifl has found 
that they were apprentices, and had i’ervid fi-ven years to the trade* 
It is not material to fay, that the men thus employed by the de§*n^ 
dant in this trade are his fervants, and that by their working the* 
'-Company of Cloihveorkers may be damnified, for the * aft is not 
reftrained to particular Companies, but takes care in general that 
the work fhall be well done. No man will f^- that a merchant 
is within this ftatute ; for the preamble itfelf inews it is for ftfe 

reformation 



Yuum«« 
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reformation of trades and manual occupations } fo that as a mer- 
■ chant is not within the letter, neithq- is lie witliiii the meaning of 
the law, becaufe*he is of a fuperior order and degree of men. 'I'he 
chief defign therefore of this law being that unfkilfiil men fhould 
not employ themfelves in trades, and the defendant having fet 
none to work but fuch who were of that trade, and artifts in it, 
the meaning of the act is fully purfutd, and no iryury is done to 
• any peribn. Belidcs, it does not appear by this vcrditSl that any 
thing Was done by the defendant but in his own family, and pro¬ 
bably it might be for their ufc, and then it is no oiFcnce. But if 
i; be a crime in the defendant, then all the petty chapmen in Eug» 
land a^e within this ftatute, for they ufe fcveral goods belonging 
to particular trades, and few of them have been apprentices to any 
trade. * 


It was faid by fome of the Counfel who now argued this cafc, see the ftatute# 
that they had formerly attended my LOrd Hale upon the like g. & lo. IVtiU 
matter, whofe opinion was, that fuch petty chapmen were not 3 - c *7. a. & 
within the ftatute, but that they were warranted by thecujlom of 
thofe places where they lived. 3. c. 78. * 

Afterwards in Trinity T'erm in the third year of William and 
Mary^ JUDGMENT was given for the plaintiff by the opinion of 
three Juflges. * 

The queftions are two: 

First, Whether this is a Jetting up of a trade within the ex- 
>prefs words ol the flatute ? 


Secondly, Whether the working of thefe clqths in the de¬ 
fendant’s houfe will be ti/ing a trade ? &c. 

It cannot be denied, but that at the common law a man might i.RUCom. 384^ 
exercife what trade he would, therefore this Ifatute is penneJin ^ 

the negative, to prevent many inconveniences which happened 
before the making of this law. Some authorities there are where 
informations have been brought upon this ftatute, and the defen¬ 
dants have pleaded the cuftom of London for a man educated in 
one trade to exercife another j and upon demurrer fuch pleas have 
been over-ruled (h ); but reafon in this cafe is the beft authority. 

* Journeymen whp work for hire cannot be within the meaning ♦ r aig 1 
of this ftatute, but thq defendant by employing fuch had an in- ‘ 
fiuence upon the trade, and fo it is found, viz, that he provided 
materials, and paid the workmen, and therefore he, and not the 
mafter workman, who is but a journeyman, is the perfon who 
• i^d e:^cife the trade, not being an apprentice *, the management 
wa» for his profit, the workmen had no more but their wages, and 
"’'Ttwould be very mifehievous if the ftatute Ihould be otherwife 

conftrued. A widow fliall not exercife her hufband’s trade, unlefr ... 

' iz. Mod. , 

(aj B-ex V. Ba|ibaw, Cro* Ciur. 347. j and fee Hawkfwonh v, HUlary, 

|. Saoad 313. 
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fhe is enabled by the cuftom of the place (a)^ and pollibly (he • 
might live fo long with him ji9»tobe very fkilful in it (^); but the 
aft being penned in the negative muft have a large conftruftion, 
and therefore a ufage againd it will not take away its force. 
Paying the wages is as much as ufing the trade himfelf j it is 
properly his driving the trade by the hands and labour of his fer> 
vants : and it Teems plain by the ftatute of i. "Jac, i. c. 22. that 
this may be done, for that ftatute enafts, that no perfon uftng the 
“ myftery of tanning leather by himfelf, or any other perfon, fhall 
“ exercile the craft of a fhoenjaker, &c.” which (hews that the trade 
may be carried on by fervants and workmen. A goldfmith never 
makes his own plata; he only provides materials for the workmen; 
but yet he is a trader within the ftatute, becaufe he makes profit 
of the pfate. An inn-keeper who fells beer, bread, &c. in his hmfe 
is not within this ftatute, bccaufe it is part of his trade to provide 
fuch things for his guefts; but if he fell any quantities out of doors^t 
he is then within the reach of this law (c)y which ought to have 
a very beneficial conftruftion, becaufe it is made to maintain fldl- 
ful men in trades, which is for the public good of mankind. 

Secondly, It is plain, that he who ufes one trade cannof 
cxercifc another, therefore a coachmaker fhall not make his own 


wheels j if he do, it is excrcifing the trade of a wBeelwright: and 
fo of the iron, and leather, and the other materials which make up 
a coach (d). In Mr. Attorney JSFoy's Reports there is a cafe (e) 
of an information brought upon this ftatute againft the defendant, 
being a felttnaker, for dyeing of his own j and it was adjudged ' 
for him that it is part of his trade; but this is a fingle authority, 
and many have been againft it fince that time. At the allizes in 
Cambridge the like information was tried againft a comhmakery 
for exercifing the trade of a horner: it was infifted, that it was 
# r 217 3 trade, for he fitted the horn * for his ufe in making of 

combs ; but there was a vbrdift for the plaintiff, for it was held 
to be an exercifing of the trade of a hornev; and the Counfcl for 
the defendant, who were learned men, acquiefeed .under that 
judgment. He who is a fervant, who undergoes no hazard, but 
is to have a certain reward for his labour, does not exercife a trade" 
but it is the maftcr who employs him, who has all the profit, 
and who in this cafe fells at the fame rate as if he paid the cloth- 
worker. The ftatute fays, “ that none who Katnhot ferved as 


(fl) Noy, 5 

{b) Sre Carth. 163. i.Show. 14.4, 
(c) 4. Biilft. 187. Ste Saunderfon V. 
Rolis, 4. Burr. 2065. fiufcal v. 

3. Wilf. 146. Port V. Turton, a. Wilf. 
1^9. Mayo V. Archer, i. Stra. 513. 
Palmer v. Vaughan, 1, Term Rep. 574, 
Newton v. Trigg, poll. 327. and the 
cafes there cited. 

(if) But fee French v. Adame, 4, 
Wilf. 168. centra. 

Hunter V. Moor, N07, 133. 


(f) An adtion therefore will not lie 
on till!, llatute againft a jeurntyman for 
working at a trade in which he has not 
ferved as an apprentice; for bjk Loan, 
MANsrixLD there is a great diftkaqj^ 
between /citing a trade and vterj^njf 
at it, and the ftatute only meant to pre* 
vent perfont from fetting up or empby- 
ing perfons in trade, for which tb^ arc 
not qualified. Beach, S^ui Tam, v. Tur« 
n«r, 4. Burr. 1449. * 
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** an apprentice in any mjjfteiy, &c. {hall ufe the Tame, See.’* .*^*“*»^ 
Now he who employs men in his honfe ufes the trade. Sec. For 
fuppofe a merchant (hould hire jourHeymen-fhoetnakers to work you^o. 
in bis houfe for the Plantations, this can be no other thing than 
the exercifing of the trade of a ihoeniaker. Private ulage is not 
within the meaning of this law, but if what is done be for profit and 
gain, and not confined to a particular family, it is an exercifing of 
a trade within the intention of this ftatute. If the defendant had 
fold thefe cloths in England^ he had been a draper ; and having ex¬ 
ported them, he is a merchant: wheitefore for thefe reaibns judg¬ 
ment was given for the plaintiff. 

• 

ButDoLBEN, yujiice^ was of another opinion : he faid^ that noi.BI.C(m.4!t7. 
encouragement was ever given to profecutions upon this* (latute, 
and that it would be for the common good if it were repealed, for 
no greater punifhment can be to the {eller than to expofe goods 
to falc ill wrought, for by fuch means he will never fell more. In 
this cafe there is no inconvenience to the Company of ClotJmforkers^ 
bccaufe that trade U a manual occupation for hire ; the mafier 
woiikman is the perfon who ufes the trade, and the defendant has 
done nothing but what is the proper work of a merchant in his 
cfwn houfe, which cannot be a public ufe of the trade. The in¬ 
tent of fhe’malcing of this ftatute was to prevent idlenefs, and 
that there might be generally a good manjifa£lure. Now the de¬ 
fendant has well anfwered both thefe ends, for he has employed 
men in the working; and not only fo, but fuch men who were 
* bound apprentices and ferved feven years in that very trade, fuch 
who could work well, and to whom he gave good wages. It is the 
intereft of a merchant that his cloth be well wft)ught, but the 
cloth worker cares not how it is done fo he has his wages; and 
by this care and induftry of the defendant that trade, which was al- 
moft loft abroad, is now come into rej>utation again. 


, * Bradburn agahJll^enncr<^2^t. 

Michaelmas 7 ‘erm, 4. fae. z. Hc/I 640, 


•[3>S 1 

Cafe 197. 


Terror to rev^erfe a judgment in an inferior court at Ch^iery'^f* reptevin, if 

in replevin, for the taking of a cow. 

° alledge a feilin 

, The defendant made cog-nizance as baililF to Sir Peter If^ar^ 
burtoHy fetting forth, that before the taking, See. Sir Peter was 
feifed in fee of the manor of Arkeyy of which the locus in quo was f^afinty a a*- 
parcel, and for that the cow was there damage feafant he took rLicxTioM, 

, that the father 

of A, was feiftsdl. 

imUrthe raid manor and made a leafe thereof to S. C. and D. and that on the death, Sec. D. ent«re«|r 
as ocr»^Anf,a||f’;demircd the place WHERE to the plaintiff,&c. without trarcrf.ng that the place whejuS 
was parcel^V'the manor at the time of the taking, is bad : but in fuch pleading the plaintiff 
pot traverfe that A. was feifed of the place where.—S. C. Carth. 164 . S. C. Holt, 53 «^' 
S. C. 3 . Salk. 3 C 4 . D>er, 31 a. Jones, 401 . Yelv. 140 . Cro. Car. 324 . j, Saund. tcff. 
Hay. 170 . z. Mod. 60 . 10 . Mod. * 05 . Z57. Z63. a 97 . 30 a. 11 . Mod. 145 . j 2 . Mod. 97 , 
lai. 376 . I. Sira. X 17 . 191 , * 99 . 2 . Stra. 871. laao. ». Ld. Ray. 1054 . 1140 . 5 . 

575 - > ♦ 

Y 3 The 
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The plaintiff in bar to the avowry confeifes, that Sir Peter 
agoHifi IVarburton was fcifed in feC, &c. but that before that time Sir 
BUHxaBALE. If'crkurinn, his father, was feifed cf the laid manor, and 

likevvife of one meffuage in fee, &c. and being fo feifed made a 
leafe thereof for three lives, vi%. for the life of G. H. the father,^ 
and for the lives of his two Tons, George and et alferius eorum 
diuiiui viventis j that one of them w'as dead ; and that the other . 
entered and was feifed as occupant^ and let the land to the plaintiff 
until, &c. Et hoc paratus eji verificare. 

The defendant demurred'to this replication, and had judgment* 

The matter now in debate was upon exceptions to the har^ 

Firjt, For want of a traverfe that Sir Peter Warburton w^s 
feifed in fee at the time of the taking, See. 

Secondly, For want of a fuiHcient title alledged in the plain¬ 
tiff, for that by the ftatute of Frauds, 29. Car. 2. c. 3. all occu¬ 
pancy is now taken away. 

It was argued, that the replication was good without a traverfe, 
for where the plaintiff has confeffed and avoided, as he has done 
here, if he had travel fed likewife, it would have made his re¬ 
plication double Ca). He confcll'es that Sir Peter fVarhurttn 
was fcifcd in fee cf the manor, but afterwards Ihe feifin is ex- 
prefsly alledged to be in Sir George the father, and that the place 
WHERE was parcw.1 thereof, which is a confeffion and an avoidance. 
The avowant fhould have traverfed this leafe, but the traverfe of 
the plaintiff upon him had made it a worfe iffue. * Agreeable* 
* C 3^ 9 ^ to tljis cafe in reafon is that which was adjudged in this court in 
Aiichaflwas ‘Perm 10. Car, 1. f<^)- It was in trefpafs ; the de¬ 
fendant pleaded, that the locus in quo'was the foie freehold of yehm 
Jl^farquis of Winche/ier^ and juftified by his command ; the plain¬ 
tiff replied, that the land was parcel of the manor of Abbots Anney 
and that Willi am Afarquts of IViucheJler was feifed in fee, and 
levied a fine to the ule of himfcif and wif# for their lives, the re¬ 
mainder to Edward Lord Pawlrt for one hundred years if he 
lived fo long, w'ho after the death of the cognizors entered and 
made a Ic ale to the plaintiff; and, upon a demurrer to this re¬ 
plication, the fame exception was then taken now, viz. that the 
plaintilf did not corfef and avotd the freehold of yohn\ but 
the plaintiffhad judgment; for the bar bei^g at large, and the title- 
in the replication being likewife fo too, the plaintiff may claim 
by a leafe for years without anfwering the freehold. 

10.88. The not concluding with a traverfe is but a form, and the Court 
'*'5'^****'*’ will proceed according to the right of the caiife without 
, form (f j ; it is a defea which, after a joinder in demurrer, i?^^ 

iV. •• Stra. 933 « xoii. 

(0) Co. £nt. 5C4, s. Vent. ii%. (e) See the fl.ttute 27. ES». c. 5. 

4. B«g. Abr. 1x9. 1. Leon, 44. 80. Cro. Car, 324, 

{i) Kin|; V. Coke, Cra, Car. 384. Yelv. 151. 2. Vent. ^13. Lutw, 153^ 

5. C. Jones, 352. 4* iiauad. jo. 

prc^ly 
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pl'efsly helped by the ftatute of Jeofails, which enables tiic Court 
to amend defe^ and want of forms other than fuch for which the 
part has demurred. 

The cafe of Edwards v. Woodden is in point (a), it ms in re¬ 
plevin ; the defendant made cognizance as bailiff to Coitofiy for 
that the place where, &c. was Co many acres parcel of a ma¬ 
nor, &c.; that Bing was feifed thereof in fee, who granted a rent- 
charge out of it to Sir Robert Heath in fee, who fold it to Cot- 
/r», ^c .; the plaintiff in bar to the conufance replied, and cotnfef- 
fed that the land was parcel of the mdnor, &c. and that Bing was 
feifed in fee proutj ^c. and granted the rent to Sir Robert Heathy 
but that long before the feifin of Bing, &c. one Leigh was feifed 
thereof in fee, who devifed it to Blunt for a term of yeaft, which 
term, by feveral affignments, came to Claxtony who gave the 
plaintiff leave to put in his cattle, &c^; and upon a demurrer to 
this replication an exception was taken to it, for that the plaintiff 
did not (hew how the feifm and grant of Bing to Sir Robert Heath 
was avoided ; for having confefled a feifin in fee prout, &‘c. that 
fhail be intended a fee in poffeflion, and notwithftanding he had 
afterwards fet fortha leafe for years in Leighy by whom it was de- 
^ifed to Blunty Cffc. and fo to Claxtony it may be intended that the 
grantor was only feifed in fee of the reverfion, and therefore the, 
plaintiff ought to have traverfed the feijin aliter vel alio tnodo : 
* but three Judges feemed to incline that the replication was good, 
and that the plaintiff had well confefled, and avoided that feifin in 
•fee which was alledgedby the defendant, for he had fhewed aleafe 
for years precedent to the defendant’s title, and which was not 
chargeable with the rent; and his pleading that rtie grantor Bing 
was feifed in fee muft be only of a reverfion expciflant upon that 
leafe (b) \ but if his confeflion that Bing was feifed in fee prouty 
t^c. fhall be intended a feifin in fee in poffeflion, yet the replica¬ 
tion is good in fubflance, becaufe the charge againfl the plaintiff 
is avoided by a formet eftate, and in fuch cafe it is not neceffary to 
take a traverfe ; but after all it was held, that if it be la defeiff, it is 
but want of form, which is aided by the ftatute 27. £//z. c. 5. 
and that is this very cafe now in queflion. 

The want of a traverfe feldom makes a plea ill in fubftance, but 
* a naughty traverfe often makes it fo, becaufe the adverfery is tied 
up to that which is •material in itfelf, fo that he cannot anfwer 
what is proper and material; and therefore in ejeftment upon a 
leafe (c) made by Elizabeth yamesy the defendant pleaded that- 
before Elizabeth yantes had any thing to do, &c. Martin yones 
feifed in fee, after whofe death the land defoended to his heir, 
►^d that Elizabeth entered and was feifed by abatement; the 
plaintiff replied, and confeffed the feifin of Martin yonesy but 
iiuththat he devifed it in fee to Elizabeth yamesy^/ho entered; ab- 


(«) Cro. Car. 313. 

(«) But fee Hdej't Cafe, 6, Co. 
Pyer 17s. i. Leon, 77. 

Y 4 


(r) Bedel v. Lull, Yelv. 151. Cro, 
Ju. izsi 4. Bac. Abr. 68. 


.y' 

KinmKs»ai.i* 
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ro. Mod. 151^ 
30a. 

II Mod. 141; 
Fiizg. 31. 
Coinynfe, %ox. ‘ 
I. Ld. Kay. 4ft 

i. Ld. 

1140. 

z.Stra.8z8.t||^^.;^ 
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BKABvr«K S(^S HOC that Elizaab^ih yamef was lei fed by abatement; and 
V upon a deraurrer this was held to be an ill travel fe, for the j^aih- 

•••****^*’**tilFhad confefled the {ciftn^f Jt 4 artfn Jones^ and'avoided it by the 
devile, and therefore ought not to have traverfod the abatement; 
for having derived a good title by the devife to his JelTor, it is an 
argument that he entered lawfully, and it was that alone which 
was ilfuable, and not the abatement; therefore it was ill to tra- 
verfe that, becaufe it muft never be taken but where the thing 
travelled is ilTuable (a). 


Ctfcriptipit of Then it was faid that the conulance was informal, becaufe the 
the Jmus in fuo avowant Ihould have faid that the h^us in quo^ fSc. contains fo 
in replevin. many acres of ground, &c. he only fays that it was parcel of a 

^ - 1 manor. Befides, he neither prays damages, nor retorn, bahend. 

♦rqaij •• 

f)n » le»fc for THE SECOND POINT it was faid, that the llatute of Frauds 

two lives «/ aJ. 29, Car^ 2 . q. 3. does not take away all occupancy, it only ap- 
ttf-ms evum diu- points who Ih^l be a fp*ecial occupant. Betides, here is a title 
within the ftatute, for a leafe for lives is perfonal allets ; fo is a 
entry of ene lef hands of an executor de fan tort', and in this cafe 

pf he'otter, ^1^® entering of one brother * after the deatli of the other q;ade 
makes him ex- him Ei^ECUTOR de fon tort ; and it was never yet doubted, but 

tcviwde /m tort that ^ere may be fuch an executor of a term (bj. ‘ 

of the term, for t , 

the zq. Car. a. Whereupon it was concluded that the bar was good, both as to 
e. 3 . hath made jhe form and title fet forth. But no judgment was then given (c), 
it a0iih 


(«) Vclv. zoo. Z. Mod. 55. I, 
Burr. 3Z0. 

(^) Moor, ia6. Sid. 7. 

(0 I. appears S. C! 7 . L.aith. 
tluiC in the Hilary *l'erm following 
yvDGMENT wat given that the bar was 
not good.>—f ixsT, The Court held that 
the bar was ill for want of m tr/xverft 
that the place where was parcel of the 
manor at the time of the takim;; 
for though the reverlion of the locus in fuo 
remained parcel of the manor after the 
demife for three lives, yet the place itfelf 
and the freeljold were feveted by the de- 
niife, and by confequence were not par¬ 
cel of the manor tem/>ore juo, (sfc. } theie* 
fore the plaintiff ought to have travel fed 
that the lotus iit fuo was parcel of the 
snaiior of yStiey, umforc fuo, CtTr.—Sx- 
eoxsLv, That the fe'fin dswiaiVe of 


the place where was not traverfable 
for it is not expref.ly aliedged in the co- 
nufance that Sir fettr Warburtou was 
feifed su domiuseo of the place where, 
but only by confequence as it was parcel 
of the manor of yls key, of which he was 
fo feifed i tliereforc, it he had traverfed 
the ieihn, it iri^lt have been of all the 
manor.—..T hibuly, That the'default 
of a necvfTSi'y traverfe is Jubftanee, and 
not aided by a gener.)! dcniuner.—. 
FuuRTHt.Y, On the point of eceufaney, 
Holt, Chief ’Jujlice, held that the Z9. 
Car. z. c. 3. does not take away all oc¬ 
cupancy, but transfers it to executors j 
and that the ieflbr of the plaintiff was 
ExecuioR dt fin tort by his entry on 
the lands, becaufe the ftatute has mado 
it afets.—^S. C. Holt, 539. S. C. 3. 
balk. 355. afcord^ 


Bolbp 
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Bofon agalnji Sandford. 

Hilqry Term, i. iff 2, Jq^, 2 . Roll 302 . 

*T^HE plaintiff declared, that the defendant and feven other Wherethe«r are 

perfons were proprietors of a vciTel, in which they ufed to ftvcral propria- 

carry goods for a reafonable hire from port to port; that he had °^o^*^*** 

loaded the faid veffel with boards, which were agreed to be fafely damnffied ^ 

^ tranfported from London to Topjham ; and that the defendant by neg- carriage, the «e. 

* led! fufFered him to be damniHed, &c. Upon not guilty pleaded tion tnoft b« 

- a fpecial verdift was found, the fubftance whereof was as fol- as«inft 

. ACL the pro. 

Th^plaintiff loaded the fliip with boards, of which fliip the de- ^ ain^o^ITt^ 
fendant and feven other perfons were proprietors j that the faid prfetor 
Ihip ufually carried goods for hire; that the plaintiff delivered the need not plead 
goods to Daniel Hull., who was majler of the veffel, and that they the jointore in 
were loaded therein, but that none o£ the proprietors were pre- but 

fent; that there was no actual contrafl: between the plaintiff and 
the proprietors, or any negligence m them, but the boards were evUena on th» 
damnified by the negledf of the faid mafter, &c. general ifue. 

• The queftions upon this fpecial verdiiS; were two : s. c. i. shouf 

•First, Whether this atflion would He againft the defendant 
alone, as*one or the proprietors; or whether it muft be brought 47R.* 
againft them all ? s. c. Salk. 440. 

_ — o/ll ve C* ^ a 

Secondly, If the adiion ought to be brought againfr them ally aoj. 258- 
^(hen not guilty was not a proper plea, becaufe the defendant ought S.C.Comb.ix6. 
to have pleaded in abatement that the reft of the owners fuper fe 
fufeeperunt ftmul cum the defendant, absque hoc ^hd he /uper fe g* ^ 
fufeepit tantum. 

It was argued for the plaintiff, that the adlion may be 
well brought agaii^l any finglc perfonpf the proprietors, becaufe i. Roll Abr. %, 
it is grounded upon a tort as well as upon a contrast, which, in Hob. *8. 
this cafe, is only an influcement to the action, and therefore the * [ 322 3 
plaintiff has liberty to bring it either the one way or the other, , v.-f . 
for It IS both joint and feveral. * bo it is in trover, where a man 
declares that he was pofleffed of fuch goods, that the defendant z. Vent. 7^. 
found them and promifed to deliver them, but converted them to 5 **'*®‘** 9^ 
his own ufe; the contrast is but inducement, for the caufe of ac- 
tion arifes upon the converlion. This is a remedy given by the Alien, *93. *' 
coniiirudiion of the law, , and if fo, it muft be certain and cffedlual 1. Vern. 197. 
to all intents; and therefore it has been ruled faj in an adlion 465* 
brought againft a common carrier upon the affumpfit in law, and 
v}i 4 .ewife upon the tort, that the declaration was ilk; and though the 

;iC’a95. 32*. 9. Mod. 89. 10. Mod. 164. ii.Mod. 181. 12. Mod. ioi.'446. i. Ld. Ray..,' 
127. I. Stra. 128. 420. 503. 553. 2. Stra. 890.910. 1045. i. Wilf. 281, 4. Burr. 2298/ ' 

2. Bl. Rep. 948. Cowp.636. 2. Term Rep. 282. 4. Term Kep. 581. • 

(a)M athewsV.Hopkins, I.Sid. 244.3 Salk. 10. 5. Mod. 90. Ld. Ray. 38. 

fee alfo Rage v. Brumwell, 3. Lev. 99. 4. Bac. Abr. 12* 

%li 4 1. Lev. |Oi. Skin. 66. pi. 12, 


pbuntiff 
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B«soir plaintiff had a verdi^l, yet the judgment was arrefled, becaufe he- 

*t*^*’*fi had declared both ways. • Agreeable to this was that judgment 

given upon the ftatute of 2. Edw. 3. c. 13. for not 
fetting out of tithes, in an a^ion of debt brought againft two te¬ 
nants in common } it happened that one of them fet out the tithef 
and the other carried them away, and becaufe the a< 5 %ion was brought 
againfl both it was held to be ill (<2', for it lies only againft him 
who did the wrong. 


Eomyns, »a. SECONDLY, If the action ought to be brought againft all, then 
*r*« the defendant fhould have taken advantage of it by pleading, and 

la. . 301. }iave fliewed who were tlie proprietors with himfelf;, for it is 
Ld. R^y. 31a. impoffible for the plaintiff to know who they arej and for this 
737. 3 r i. reaibii^the plea is not good. 

Kira. 410. 

E CONTRA. The plaintiff ought to have brought his a^fiotf 
cither againfl; the mafter alone or the proprietors ; it is true, if 
this had been only an a£l:ion of a Ample trelpofs^ he might have 
brought it againll all or one} but this fgunck not only in a wrong, 
but it is in breach of a covenant or duty, and fo ought to be^com- 
mcnced againft all of them, as common carriers. Now the gfeat 
rcafon why all are liable to an adlion is, becaufe they all have a 
reward for the hire of the vefTcl {h') ; and it feeiiis vury unreafon* 
able that one fhould bear the burthen, and the reft run away with 
tl»e profit (f). The principal cafe in Hutton (d) is an authority 
dircdtly to this purpofe, though it was othervvife quoted by the 
plaintiff’s Counfel j it was debt upon the ftatute of 2. Edtv. 6. c. 13. 
brought againft one ielTee for not fetting out of tithes, and it ap¬ 
peared upon the evidence that two were jointly pofleflcd of the 
term, and for that rcafon it was held that the action would not lie 
againft one alone. 


Secondly, The defendant ought not to h^ve pleaded in abate¬ 
ment that the reft of the proprietors Juper fe fufieperuntfmul cum 
the defendant, &c. becaufe fuch a plea w^uld not have been good 


(«) Sir John GerrarH's Cafe, ciied in 
the Cdfc (/t Colev. Wllk., Hutt. lai, 

122 . 

(A) But by 7, Geo. 2. c. 15. ** The 
owner or owneis ihall not be fiibjeA 
or liable to anfwer for, or make good 
any lofs or damage by reafen of any 

* emb&zrleirirnt, fecreting, or rnnkii.g 
aw.ny wiih (by the malter or mariners, 

* or any of them) of any gold, filver, 

* diamonds, jewels, precious ftones, or 
other goods or merchandize fhipped on 
board, or for any aft, matter, or 

** thing, damage, or forfeiture, done, oc- 
<* cafiuned, 01 incurred by the fald iw.if. 

ter or mariners, any of them, 
** without the privity or knowledge of 
“ fuch owner or owners, further than 
** tfac'value of the fhrp with all her ap> 


purtenances, and the full amount of 
“ thefieght due, or to grow due, for 
“ and during the voyage wherein fuch 
“ embi zzlement, frciciing, or m.king 
away with,t or other malverfaticn of 
** the m^/leror mariners lhall be com- 
milted, &c. &c.”—And fte the cafe 
of SuiU/it V. M.ichtl, 1. Term Rep. iS. 
and Hall v. Cr^nt, cited in the cafe ofr 
Yates V. Hall; i. Term Rep. 73. 

(*) S'.'e Rich v. Coe, Cotvp, 
th.1t aitlioiigh me m. Iter of a v c^el be 
alfo lire knee of it for a term ofy^r*y“ 
yet the owneis are Itill liable for necef- 
faries fiiriil(hi.d the fitip h> older of the 
mailer, though w'Uhoui thcii k-nowledgti 
or without their being known to ibf* 
peifon who fuppiicd them. * 

(<f) Cole V. Wilks, Hutton, szt. 

here I 
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• here i for he fliall never be compelled to plead in abatement, either Bomk 
in ♦ debtor contradt, but in one fmgle cafe {a) j and that is, vsdiere g 
two are bound jointly, and one is fued, he may plead in abate* 
ment, but cannot fay non eji faStum^ for the bond is his deed, fince **'**‘ 4 i"» 
•each of them have fealed it. 

Afterwards, in i!// 7 ^ry 7 >r;n,thedefendanthadjudgmenVthat Mod. t«o« 
the adition ought to be brought againft all the part-owners, becaufe 
^they have all an equal benefit, and the ground of the adlion is 151.* " * 

upon a truft repofed in all, and every truft fuppofes a contract; Mod. 434. 

and in all cafes grounded upon contra«s,the parties who are privies 488 5^4* 
mull b^ joined in the adlion (^). The mailer of the fliip is no *• 95 * 

more than a fervant to the owners ; he has no property either ge- 
neral or fpecial, but the power he has is given by the clVil law. ,64. 739/ ** 
There are many cafes where the a6l of the fervant Ihall charge %. Ld. Ray. 
the mailer} as for inllance, King Edimfirdthe Sixth fold a quan- 
tity of lead to Renagre, and appointed the Lord Norths who was ** 
then chancellor of his court of augmentations, to take bond for Voi|, 
payment of the mon^y (r). Lord North appointed one Benger, 
whokwas his clerk, to take the bond, which was done, who de¬ 
livered it to the lord, and he delivered it back again to his clerk, 
in order to fend it to the clerk of the court of augmentations. 
fienger fupprelTe^ this bond, and it was the opinion of all the 
Judges of England^ that Lord North was chargeable to the king, 
becaufe the pofleffion of the bond by his fervant and by his order 
was his own pofleffion [d). So where an officer of the cufloms 
•made a deputy, who concealed the duties, and the mailer, being igno¬ 
rant of the concealment, certified the cufloms of that part of the re¬ 
venue into THE Exchequer upon oath, he was adjudged to be an- 
fwerable for this concealment of his fervant (r). So where the 
leflbr was bound that the leflee fhould quietly enjoy, and it was 
found that his fervant by his command, he being prefent, en¬ 
tered, this was hefd to be a breach of *the condition, for the maf- 
ter was the principal t! 4 :fpafrer(y'). Therefore though the neg- Molloy, teg. 
left in this cafe W'as in tlie fervant, the aftion may be brought * 34 * 
againfl all the owners, for it is grounded quaftex contra£tUy though 
there was no aftual agreement between the plaintiff and them. 

And as to this ptifpofe, it is like the cafe where a fherifF levies 

f oods upon an execution which arc refeued out of the hands of 
is bailiffs (g ); this appearing upon the return, an aftion * of * [^ J 
debt will lie againfl him, though there was no aftual contraft be- seeRich w. Coe^ 
tween the plaintiff and him; for he having taken the goods in ex- Cowp. 639. 
ecution, there is quaji a contraft in law to anfwer them to the H<»re v.Da«ie% 
jilaintiff. 3 >ougL 39 X* 


(«) 5. Co. 119. ; fee alfo Cro. Eliz. 
354, 1. Saund. api. Moor, 466. 

t. Mod. lo,. 

(^) Palm. 523.; fee MoUoy de Jure 
Maritimo, 201. 209. 

• ffj Dyer i6i. 


(J) 

(e) Dyer, 238. 2. Vern. 643. 

3. Bac. Abr. 545. 561. 

4. Leon. 123. 

(f) 2. Saund. 343. Hob. 10$. 
Hutt. 121. I. Mod. 198, 



Moor, 155* 
Cro. Eliz. t'57. 
4. Bu. Abr. 54. 

9. Stra .’ yoxz . 

10. Mod. 167. 
* 99 * 

$9^ Mod. 97. 
t»'j. 376. 

Cojoyos, 139. 
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As to THE SECOND POINT, it was ruled, that wt guilty was a 
good plea to any mif-feaf^ce whatfocver, and Aat a plea in abate* 
ment, vix. that the reft of the owners fuper Je fufceperunt fimul ' 
cum deftMdente^AB%QVZ HOC quoddefendensfuperfefufce^it tantum 
had been no more than the general ijjue j but he has not pleaded 
thus (tf). 

Dolben, yujlicfy agreed that the a£lion ought to be brought 
againft all the proprietors, it being upon a promife created by 
law j but he was pf opinion that this matter might have been 
pleaded in abatement {b), • 


(a) See the cafe of Deering 9 . More, 
Cro. Car. 554. 

{b) fiut fee the cafe of Abbot «. 
Smith, z. Bl. Rep. 695. 947. where the 
authoi ity of thi, cafe, as to the point of 
pleading, is im|>eaclied ; and it is deter¬ 
mined, that il an adtion be brought 
againd one partner only, no advantage 
can be t.iken of the omillion but by plea 
in abatement. See aJfo the year Bqok 


35. Hen. 6, pi. 3S. 9. 4 - pl. *4» 

Whelpdaie's Cafe, 5. Co. 119. Stead v. 
Mohan, Cro. Jac. Chappel 9, 

Vaughan, i. Saund. 291. Afeue v. 
Hollingfworth, Cro. Eliz. 494. Sayer 
V. Chater, i. Lutw. 691. Lefiie v* 
Champantc, x. Stra. 8xo. 4, Bac. Abr. 
47. Carth. x6i. Moffat v. Farquhar- 
fon, 2. Brown's Cafttin phan. 33S. 


Cafe 199. 


Gold againji Strode. 


A judgment ob¬ 
tained in 
king’s bench 


A N ACTION was brought in Somerfetjhire^ and the plaintiff r«* 
covered, and had judgment, and died inteftate. Goldy the 
makes bana no- plaintiff, took out letters of adininiftration to the faid inteftaiti: 
tabi/i^ m the the court of the Bifhop of Batb and and afterwards 

county where brought a fci^e facias u^on tiiat judgment againft the defendant 
the Couit fit. to {hew caufe quare e^cecutionem haho e no 7 i debeat. He had judg- 
* facias.^ and the defendant was taken in exe- 

Saik. 40.^* cution and efcaped. An action of debt was brought by the faid 
Lutw. 401. (j(j/i!/againft this defendant tV/rWr-, who was •then flic riff, for the 

a. Show. 437. cfcape, and the plaintiff had a verdidt. • 
z. B.«, Abr. 

It was moved in arreft of judgment, and for cauft: flievvn, that 
if the adminiftration WMS void, then all the dependencies upon it 
are void alfo, and fo the plaintiff can have no^title to this adlion. 
Now the adtniniftraiion is void, bccaufe the entering upon record 
of the Hrft judgment recovered by the inteftate in the county of 
where the records are kept, made him have bena mtabilia 


246. 401. 

6 . Mod. 136. 
S. Mod. '>44. 

11. Mod. 2x3. 

12. Mod. 537, 
€17. 

Comyns, 17. 
a. Bari'iCS, 


foveral counties j and then by the law, adminiftration ought not 
j Sira ^412.^ ' committed to the plaintiff in an inferior diocefe, but in 

9. Stra.'* 716. the prerogative court (a). 


781. 847. 

*. I'eer Wms. 766. 


3. Pter Wms. 349. 351. 370. 


(0) Salk. 40. 679. a. Ld. Ray. 854> 
E. Mod. 134- X. Bac. Abr. 401.; and 
fee tl»e 4. Jinn, e, 16. f. 26. refpefling 
tbs granting probates and adiuiniitrations 


to the widows and orphans of pwfboa 
dying inuflatc, to monies or wages due 
for woik done i» the king's yards or 
docks. 

Curia. 
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^ ♦Curia, The flierifF (hall not take advantage of this, fince the Cot* 

juttoent was give^ upon the feirt facias ; and the eapias ad fa- •gaimji 

tisfaciendnm ifluing out againtt the then defendant, diredted to the 
ihcrifF, made him an officer of this court, and the judgment 
■ not be queftioned by him ; for admitting it to be a recovery with>> 
out a title, yet he ihall take no advantage of it till the judgment 
is reverfcd. ^ It is not a void but an judgment, and when Comyns, »*«. 

a' perfbn is in execution upon fuch a judgment, and efcapes, and Fitzg. go, 
'»thcn an aiftion is brought againft the gaoler or flierifF, and judg- n - Mod. jo. 
ment and execution thereon, though the firft judgment upon *** S** 

which the party was in execution fliould*be afterwards reverfed, yet 
the jud^ent againft the gaoler, being upon a collaterd thing exe- 
cutcd, fliall ftill remain in force (a). The capias ad fatisfacien- z.Ld.R8y.9X7. 
dum was a fuflicient authority to the fherilF to take the body, 
though grounded upon an erroneous judgment (b j, and that exe- ««***“ 
cution fliall be good till avoided by error, and no falfe imprifon- ,a*’Mod afi. 
ment will lie againft the gaoler or fherifF upon fuch an arreft. %, Ld/Ray. 

„ * 510 - 

1. Stra. 509. 3, Stra. Szo, 1184 

(«)t>altonSher 2 ^ J63. 8>Co.i4s. 164. Moor, 274. Cro. Jac. 3, i. 

3. Bac. Abr. 241. RolLAbr. 809. Codb. 403. 2. Lean, 

«t. £^.,4. Cro.Eltz. 84. GUbert’s ExeeutUm, Si, 82. 
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Coghil againji Freelove. , Cafe 200. 

D ebt for rent was brought againfl: the defeadant, as admi- .A" *.'®* 

niftratrix of Thomas Freelove her late huiband, deceafed; in 
which adlion the plaintiff declared, that on the ift of Mayy 21. 

Car. %• he did by indenture demife to the faid Thomas Freelove incurredaiteran 
one nieffuage and certilin lands in Bujhey in Hertfordflsirey ha- aiTignment of 
BENDUM from Lady-day then laft paft for and during the term of 
twenty-one years, under a yearly rent j that by virtue thereof he 
entered and was polTefled} that on the 7th of March 1685 the determined by 
faid Thomas Freelove died inteftate ; that the next day admini- the death of the 
firadon of his goods and chattels was granted to the defendant; 
and that feventy-eight pounds was in arrear for rent due atfuch a s. C. a. Vent. 

time, for which this aftion was now brought in the detinet. t'Jy* 

Dyer, 4. 

^ JThe defendant confefled the leafe prouty tSc. and the death of 3. Co, *3. 

*the inteftate, and that the adniiniftration was granted to her, but iSJ* 

.4ys, tlTat before the rent was due, fhe, by articles made between gg. 

her of the one part, and Samuil Freelove of the other part, did poph. »ic>, * 

Moor, Son. 

Iiatch.> 5 o, i.Sid.nGS, i.Lev.ity, Prec.Ch. 156. s.Mod,T75. 8. Mod. yn. to. Mod. 
la. «5S^ II. Mod. 169. IS. Mod. 7. 23. S91. 371. s. Com. Dig. « Dm." (E.) s. 8sc!i> 
' 4 br. 44>. 1. Ld. Ray. 554. 3. Pocr. Wnu s$4, DougL 46s. mQtu, 763. 3. Term Rep. 

4? Term Rep. 94. 

ej/tgn ^ 
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CocHTt. ajftgn the faid indenture, and all her right, title, and interefl there-. 

ofattifi unto, and ivhi^h flie had ip the premifes, unt6 jthe faid * Satnuel 

tMkLere, preelovey who entered and was pollefled ; that the plaintiff had 
notice of th is affignment before he brought this adtion, but nothing 
was faid of his acceptance. 

To this plea the plaintiff demurred, and the defendant joined 
in demurrer. 


And judgment was given, by the opinion of the whole--- 
CouRT, for the plaintiff^ ^ainft the authorities following. It is 
true, in the cafe of OveYton v. Sybal (a), it was refolved, that if 
an executor of leffee for years ailign his intereft, debt for rent 
will not lie agaiiift him after fuch aillgnment j the reafon there 
given was, becaufe the perfonal privity of the contraft is deter¬ 
mined by the death of the leffee as to the debt itfelf; and for the 
fame reafon the executor flsall not be liable to rent after the' death of 
the leffee, if fuch leffee make an affignment of his term in 
his life-time. Lord Coke mentioning this cafe, in his Third 
Kei*ort (h)y affirms, that it was refolved djy Popham, Chief 
'yujllce^ and the whole Court, that if an executor of a leili/e for 
years affign his intereft, debt will not lie againft him for rent due 
after fuch an affignment j but Popham himfelf, jn reporting that 
very cafe (cjy tells us he was of another opinion ; which was, that 
fo long as the covenant in the leafe has the nature and effence of 
a contract, it ftiall bind the executor of the leffee, who as well to 
that, as to many other purpofes, reprefents the perfon of the tefta- 
tor, and is privy to his contracts. It is true, Lord Pophah^ 
held in that cafe, that the action did not lie} but becaufe it was 
brought by tile fucceffor of a prebendary, upon a leafe mad© 
by him in his life-time, who is a fuigle corporation, the pef-^ 
fonal contract was determined by his death. But the fame cafe 
reporied by others, is faid not to be adjudged, for the Court 
was divided in opinion (dj. The cafe of Marwood v. Turpin {e) 
is the fame, but there the defendant pleaded the acceptance of the 
rent after the affignment, which was not done here. 'Now if both 
thofe cafes fhould be admitted to be law, and parallel with this, yet 
the later refolutions have been quite contrary {^f) j for it is now 
held, and vrith great reafon, that the privity of contrast of the 
teftator is not determined by his death, but that his executor fhall 
be charged with all his contracts fo long as he has affets, and ^ 
therefore fuch executor lhall not difeharge himfelf by making of 


(a) Cro. Eli*. 555. 

{h) 3. Co. 14. 

(f) Popb. 120. 

{d) In Latch. aS?.. 1. Show. 341. 

wad Moor, z;i. it is faid, that no judg- 
0)cnt was given in this cafe; and in 
1. Sid. d66. it feems to he denied to be 
law, at lead as reported in Walker’s 
Caft, 3. Co. 24,; fee alfoPoph. izo, 121. 


Vent. 210. 2. Bac. Abr. 19. in ^ 

I. Bl. Rep. 441. 

(e) Cro. Eiiz. 715. S. C. Moor, 

S. C. 2« And. 133. 

(f) I. Sid. 240. 266. Allen, 34. 4d. 
Palm. jiS. laitch. 260. Noy, .97* 
Cfo Jac. 334. Moor, 392. s.Saund* 
238. Wilf. x6j. 3. Term Rep» 394* 


an 
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an aflignment, but (hall ftill be liable for what * rent fliall incur Coewia 
after he has ai 5 |^ed his intereft j n^, if the teiCator binifelf 
had afligned the term in his life-time, yet his executor lhall be " * 

charged in the detineU Co long as he has aflets (a)i 

(a) 4. Mod. 71. i. Bac. Abr. 19. nolis. Mills v. Aurioi, !• Bl« ifeep. 

Wadham v. Marlow, 1. BL Rep. 437. 433. 


Newton againft Trigg* 

Michaelmat Term, 1. Jac. 2. Roll 226. 

^T^RESPASS for breaking and entering of his clofc, treadlrtg 
down of his grafs, &c. and taking away of his goods* • Upoji 
not guilty pleaded, a fpecial verdict was found, 

That the plaintiff was AN Innkeei^Br, and a freeman of the 
city of London j that he bought oats, hay, &c. which he fold in his 
inn, by which he got his living; that he, With others, built a fhip, and 
he had a ihare therein^ and a ffock of fifty pounds to trade withal; 
that Hb was indebted to feveral perfons ; that he departed from his 
hoyfe, and abfeonded from his creditors ; that thereupon a com- 
miflion of .bankruptcy was taken out againft him, at the petition 
of the creditors; that the plaintiff was indebted to Tri^g\ that 
the commiffioners found him to be a bankrupt; and by indenture 
bearing date the 25th day of yune^ made a bargain and fale of the 
goods to Lriggy who did take and carry them away, &c. 

The queftlon was. Whether upon the whole matter the plaintiff 
was a bankrupt or not ? • 

Thompson, Serjeant^ argued, that he was not w'ithin any of 
the ftatutes of bankruptcy; for an innkeeper is under many 
obligations and circumftances different from all other tradefmen; 
he is to take care of th^ goods of travellers, and if he fet an un- 
reafonable price upon his goods, it is an offence,which the juifices 
ef peace and ftewards in their lectshave power to hear and deter¬ 
mine.— Secondly, He does not buy and fell by way of contradf; 
for moft of his gaiqs arife by the entertaining and lodging of his 
guefts, by the attendance of his fervants, by the furnituie of his 
rooms, and not by uttering of commodities, as in other trades. And 
therefore, by the opinioh of three Judges in the cafe Of Crifp v. 

„ Prat fa), it was held, that an innholder does not get his liv- 
dtjgJjy buying and felling; for though he buys provifion, he does 
■^^ot feH it by way of contradf, but utters it at what gain he thinks 
reafonable, which his guefts may refufe to give; and * Berkle Y, 

. jujtlct, in the arguing of that cafe agreed, that he who gets 
his living by buyiiig only, and not both by buying and felling, is 
not within the ftatutes ; but the jury having found that he got a* 
Jlivelihood by both, and by uling'the trade of an innholder, 

(«) Cro. Car. 

Z 


20X< 


•the ftatutes of 
bankrupts du 
not extend to 
innkeepers. 

S* C. I. Show* 
96. a68. 

S. C. I. Lev* 
309* 

S. C. Carth* 
*49* 

S. C. Comb* 
181. 

S. C. Salk. 109* 
Cro. Car. 549. 

I. Vent. 170. 
Skin, 292. 

1. Salk, no 

s. 48. 

S. Mod. 40. 

1 2. Mod. I 
307* 344 - 4 * 0 * 

S 9 I. 

Ld. Ray. 287* 
852. 

1. Stra. 513* 

2. Stra. 1^09. 

2. Peer VVms* 
308* 

3. Peer Wins. 

aV- 

t. Com. Dig. 
521. 

2. Wilf. J70. 
382. 

4. Burr. 2064. 
2 I 4 S> 

1. Aik. 241. 

2. B].Con). 476 . 
1, Cooke's B.L* 

46 

• C 3*«:J 


VoL, HI. 


therefore 
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K«wTbw therefore he was a bankrupt: but the other three Judges were of • 
againft a contrary opinion, becaufe an innkeeper cannot properly be 
Tmaa. jjjg goods. As to Kis having a lhare in a (hip, it is no 

more than a (lock to trade, which may go to an infant, or to an ^ 
ext'cutor after his deceafe, and if either of thefe perfons (hould 
trade with it, they cannot be made bankrupts, becaufe it is in 
autrt droit (a). 

F. CONTRA it was argued. That he who keeps an inn is a^.. 
tradefman, and may be properly faid to get his living by buying 
and felling. The goods of a traveller are not diftrainable for the 
rent of an innkeeper ; the reafon if, becaufe he is more ynmedi- 
ately co.'.cernfid as a tradefman for the benefit of commerce. It 
was th? opinion of my Lord Rolls that an innkeeper was a 
tradefman. therefore any man might build a new inn, for it was 
no franchife, but a particular trade, to keep an inn. And as a 
tradefman he fells his goods to his guefts by way of contraft, for 
he is not bound to provide hay and oats for the horfes of his guefts 
without being paid in hand as foon as the Ijorfes come into the 
ftable, for the law does not oblige him to truft for the paymenfc (r). 
The cafe of Crifp v, Prst^ as reported by Croke, 'JuJlice^ Teems 
to be againft this opinion, but it is mifreportedj for Joke's^ 
Jvjlice^ who mentions the fame cafe, lays, that it’being found 
that the innkeeper got his living by buying and felling, it was 
the opinion of two Judges that he was within the ftatute ; but the 
other two Judges, as to this point, were of a contrary opinion, for 
they held tliat an innkeeper could be no more a bankrupt than rf 
farmer^ who often buys and fells cattle and other goods (d)m 
I'liough a man is of a particular trade, yet if it do not appear 
that he got his livelihood by buying and felling, it is not adtionable 
fc. Mod. *0 call fuch a perfon bankrupt (e). Now certainly if the plaintiiF 

Ld. Ray. 6io. had declared that he was^an innkeeper, and got his living after 
74t* that ntanner, and that the defendant, to fcandalize him, faid he 

« was a bankrupt,” tbeadiion would lie, i.s wellas for a dyer,far' 

• r 020 J carpenter, or fuch like trades of manual occupation. Moft 
^ of the innkeepers are farmers, and if it had been lb found in this 

cafe, it would not have been denied but that he had been within 
the ftatute of bankrupts. * 

Afterwards in ‘Trinity Term the third of* William and Mary 
judgment was given for the plaintiff: for, taking the whole matter 
as found by this verduft, it is not fufficient to make him a bank¬ 
rupt. I'hat he had a Ihip which he let to freight, this was no<* 
much tnfifted on at the bar to make him a bankrupt, for it is no* 
more than for a man to have a fliare in a barge, hackney‘-cofc|^ 
or waggon, all which aic let for hire. Befides, in tliis cafe it is- 

* (a) Sec the cafe Ett fartt A’urr, t. At- (r) The YearBook 39. Hite. 6. pi. iS. 

kins, It !, that'the ex'-cuior of a ti.'-dcr and 19. 

wt.o only (iifp fes of hia teflaior's (lock, (</) Jonei, 437. March, 34. Set-i 
«r nuya material! to fine the wine of the Snlk. no. Cro. Car. 31. Mayo «, 
teftator, is no; a trader within the ftatutes Aicher, Stra. 513. 

«f bankrupts. (c) Stiles, 439. t. Sid. 199. 

(b) z, RoU. Abr. 84. 

foun 4 . 
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• Ibund that the plaintiH was but a partner with anothei;. And as 
to the fifty pounds which he had in this»trade, that is not fufficient 
to make him a bankrupt, for he muff be actually a trader at the 
time that the debt was contrad'led, which is not found; fo it muft 
be to make the word bankrupt” a^ionable, for it mull be found 
that he was a trader at the time of the words fpoken (a)» All 
.the quefiion of difficulty is, that the plaintiff was an innkeeper^ 
and that he bought neceffaries, and uttered them in his houfe; but 
•this will not make him a bankrupt; becaufe inns are of necef- 
fity, and under the infpe£lion of the public, and he cannot refufe 
to lodge travelling perfons; and it is chiefly upon this account 
that he* has fevcral privileges which other traders have not, as 
to detain a horfe till be is paid for keeping of it, See. (l>)^ They 
are under the power of the juftices of the peace, in the places 
where they are fituated; for if an inn be eredfed in an incon¬ 
venient place it is a nufance, and may Ife fupprefled by indi^ment; 
it is the fame with an ale-houfc; and therefore feveral ilatutes (r) 
which are made to prevent tippling, and which appoint at what 
price ale fhallbe fold, have been adjudged to extend to innkeepers. 
Where a man buys and fells under a reftraint, and particular 
limitation, though it is for his livelihood, yet he is not within the 
ftatutes. • Imnkcepeks do not deal upon contradls, as other 
traders do, for a Judge of affize may fet a price upon their goods; 
and if they fhould fet a price themfclves, if it be unreafonable, they 
may be indidled for extortion. What they buy is to a particular 
j^tent, for it is to fpend in their houfes; and though they get their 
living by it, it is not ad plurimum^ for the greateil: part of their 
gains arifes by lodgings, attendance, dreffing of nieats, and other 
neceffaries for their guefts. * Ever fince the ffatute of 13. Eli%. 
c. 7. all the fubfequent adfs relating to bankrupts have been penned 
alike, except the 21. *Jac. 1. c. 19. which is a little larger, and 
takes in a ferivemr (d) and an innkeeper^ but no law now in 
being extends to him. ^He is not taken notice of as a trader Within 
any of the ffatutes of bankruptcy} he is only communis hofpitator^ 
a perfon or trader who buys and fells for hofpitality; by receiving 
travellers he becomes chargeable to the public, to proteiA them 
and their goods (a). A Jhoemaker’i tanner^ and baker^ are trades 
within the ffatutes; but the difference between thofe trades and 
an innkeeper is plain, becaufe they ufe the manufadture, and 
thereby increafe the value, as leather is made more ufeful, and of 
more value, by making of it intolhoes {/). A farmer is not 
udthin the ftatute, and yet they all buy and fell, for it is ne* 


Taiae. 
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i ^) Cro. Car. aSa. i. Sid. 411. 

s. Mod. 159. j. Show. a68. x.Ld. 
ilay. a86. DaugL2S2. CookeB.L. 17. 

(O 2. Roll. Rep. 3^j. Huttoa, 100. 
a. Roll. Abr. 64. Dalton, ag. 

(*) The I. Joe. x. e. 9. j the xi. 
Jot. I. c. 7 . { and the x. Car. 1 . c. X 4 . 


(<0 See the cafe Em f»rtt BHrchaj, 
z. Atk. 141. > 

(«) Cayle’t Cafe, 8, Co. 

(/) Ante, X55. Cro. Car. jy. 
Hutton, 46. Cro. Elii. x68. SMn. 
29%. Cro. Jac. 584. !• Bac. Abr. 249. 
4. Burr ao4^.; a. EfplaoiTd Dig. 299. 
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k^fwToit ceflaty to their occupation (a). This point was fettled in thd 

V. Prat } but the occafion of the doubt afterwards 
* Was by the publifhiiig oiJuJtice*Jones* s ReportSf w^o doubted upon 

the particular finding of the jury, and fo the Court came to be 
divided. There is no material difference between an innkeeper 
and the mailer of a hoarding-fcheol, who buys and drefles provi- 
fions for young fcholars, and obtains credit by his way of liv¬ 
ing (^)i hut it was never yet thought that he was within any of 
thofe iiatutes (r). 


•[ 33 ‘ 1 
Cafe 202. 


{a) The j. Gte. 2. c. 30. declares that 
farmers, graziers, and drovers, are not 
ohjeds of the bankrupt laws; and it hat 
been decided, that if a perfon buy cat¬ 
tle at a fairr and keep them three nr four 
days on his land, and then drive them 
to another fair and fell them, he is a 
drover within the ftatute, Millas v. 
Hughes, Bull. N. P. 39, But although 
a farmer^ as fuch, is not within the Ha- 
tuies, yet if he buy great quantities of 
fuch things as are the produce of his 
farm, and fell them again, this will make 
him a trader within the Aatutes. See 
Mayov. Archer, i.Stra. 513.; Bartho¬ 
lomew v. Sherwcod, 1. Term Rep. 573. j 
Port V. Turenn, 2. Wilf. 169. So if he 
take the foil of the walte and make 
bricks of it, Expat te Hanilon, i. Brown 
C. C. 173. j and a fariiori if he leiu a 
brick ground only, independent of his 


farm, Parker c>. Wells, s. Brown C. C. 
494. notis. 

Ld. Ray. 287. See Pally v. 
Smith, that a butebtr may he a bankrupt, 
4. Barr. 2048. See aKo Ex pat te Meyot, 
J. Atk, 196. 2o6. ; Cooke’s Bankrupt 
Laws, 74.; 4. Burr. 2064. j 3. Wilf. 
146. 

(r) So alfo it has been held, that a 
vifiualUr who fells liquors only in his 
own houfc, or out of it in fmall quan> . 
titles, or by thd pot or mug, and rattier ' 
to oblige his curtomers than as a nleans 
of living, is not a trader within the 
bankrupt laws, Saunderfon v. Rowlef’, 
4. Burr. 20l^^.} but if eifhera vf( 9 ae//!(r 
or an innkeeper deal in liquors as in a 
dirtindf bufinefs, liowevci fmall the 
quantities fold may be, they may be 
baiikiupts, Patman71. V'aiighan, i.l'erm 
Hep. 57Z.; Bufcalv*. llo^g, 3. Wilf. 146# 


Rovvfby agahift Manning. 

Muhaehnai Term^ 4 . Jac. 2 . Roll 15 . 



as the award ** t'us, or to lutii 01 tnmii as uciirc ic. 1 iic uorciiuiini. pleaded 
** be made on nullum fecerunt'arhitrium^ i^c. 'I'lie plamtilF replied, that after 
“ fuch a day, the fubmiffion, and before ihe day appointed in the ciAulition, the 
«b"**dd verrf *1*^ make their award, by which they ordered the de- 

« tothepa^t’Ies, fd^^l^nt to pay lo inuch money to the plaintiff, and fo alTigned the 
•* or to rtich of breach for non-payment, &c. And a demurrer to this replica- 
•V them as defire tion. “ 

cation to “**no Tremaine, Serjeant^ faid it was a condkional fubmiffion, wiz. 
« awatUmade,” to perform an award, fo as it be made by fucli a day, and ready 
ihewing an a- to be delivered to the * parties, and the plaintiff has not (hew^ 

, ward made be- fj^at it waS ready to be delivered to the defendant, which he ought 
a^^^***on*^*de* averred. If the condition be to perform an award betweei^ 

; for as parties, ita quod arbitrium prad. jiat et deliheretur utriqug 
made, ic lhall be intended ready for delivery ; and therefore not ncceflAry to be averred.— - 
158. S.'C. I. Show. 9§. 221. 1. Roll. Abr. 245. 1^16. Cro. Jac. 577. 278. 

Rep. 195. 1. Sid. 370. I,. Salk. 75. 2. Lev. 08. i. Barnes, 41. 2. Barnes, 53, 140. 
"84.^ 170. It. Mod. 120. 234. 317. Comyns, 114. 328. i. Vern. 100. 109. 514. 705,- 

' %» iA*a^. 115. 247.533. X. Ld. Ray. 989. 1039. 1. Com. Dig. 394. i. Bac. Abr. 146.* 

, J,|i. ijpK Kyd on Awards, 196. g. Co. J03. More, 642. 

‘ s. pariium 
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partium preed, before fuch a day, it muft be delivered to all the 
parties, and not to one, for each of them are in the danger and 
penalty of the bdnd. * 

Thompson, Serjeant^ e contra^ agreed it to be a conditional 
fubmiiHon, but not fuch as goes to the fubflance of the award 
itfelf i for the conditional words are not to the award, but to the 
form of the delivering of it, and therefore it fliould come on the 
defendant’s fide to Ihew that it was not ready to be delivered. 

Curia. If an award be actually made, it is then ready to be 
delivered j but in this cafe it muft be ready to be delivered to the 
parties, or to fuch of them who defire it, fo it muft be defired } 
and if then denied, the party may plead the matter fpecially. The 
fubmilfion was, fo that the award be made ad vel antea J. Decemb, 
ready to be delivered at a certain fhop in London ; the plaintiiF 
Ihewed an award made at York ready to be delivered at the ftiop in 
London \ this was adjudged to be a void publication and delivery, 
becaufe a place was appointed where it Ihould be delivered and 
publiftied, vix. at the ihop in London^ where the parties were to 
^xpedl it, and not elfewhere (a). So it would have been if a day 
had been appointed on which it ought to be delivered, and the day 
^ad been n^iftaken {h). But here is neither or place appointed 
for the delivery, fo that the defendant ought to have defired the 
award} and if it had not been ready to be delivered, he ought to 
have pleaded the matter fpecially (c). 


(a) Bufhfield v. Buihfield, Cro. 
Jac. 577. adjudged by DoDucaiucB 
and Houghton, againil Mon¬ 
tagu r, yijtfiVe j bue the cafe was 

moved theenfning Term, when the court 
was fuU, and Ch am BEH L A IN, yi^iVr, 
/being of opinion with the Chief Juilice, 
no judgment was gi'^n, & C. a. Roll. 
Rep. 194. But fee Kyd on Awards, 195. 

(O Roberts v. Mariicft, a. Sauiid, 
101, X. Mod, 42, 


(r) It is faid that judgment was given 
fer the pJaintifT, S. C. i.Show. 9g. 242. 
for the reafoD given in the cafe of Brmd- 
fty V. ClyfloHt Cro.^ar. 541. becaufe, aa 
it appears the award was in willing, it 
fhail be intended ready to be deliveriNl. 
S. C. Cartli. 199,; and fee Marks v, 
Mawiot, X. Ld. Ray. 114. a» l.d. 
Ray. 989. accord* 
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\ 

Cafe 203 « 


T ^ - 

I , A PROCTOR of Do£iors Commons. wiUnot lie toad. 

* J mitorto reflert 

The return wts, that the court the fupremc court of the ^ ***’ 

^rchbijhop of Cantettburyj who had the government thereof j mocTow in 
that he appointed a judge of the faid court, who had power to Doaar$ComtH$mi. 
alter and difplace officers j that the defendant was admitted and s, c. 11011,435, 
fworn a proilor of the court, and took an oath to obey the orders s. c. t. Show. 
thereof} that part of the faid oath was, “ that no proftor (hould »>7- 
“ doany thing in that court without the advice of an advocate S.c -Cartb.id^. 
that he had done bujinefs without fuch advice in a certain caule g’ c. 
there depending; and that he refufed to pay a tax of ten fhillings 130* 
impofed upon him by order of the court towards the charges of the Amc^ieg. 

• houfe. 3 309* 

t. Vent. I4J. 

.* The queftions upon this return were : Mod. |g. 4 

Stiles, 457..;^' 

First, Whether a mandamus will lie to reftore a perfbn to the ^ iy 

office of a pro6lor ? * *0^; 

• 1. Siar|tj|'. 

t. 1.ev. 33. 2. Lev. 15. ft. Mftd. 27. 267. xo. Mod. 262. xz. Mod. 67. 174. 

12. Mod. 232. 609. Fitzg. 123. 194. Ld. Ray. 959. 989. 1004. 120S. 1244. 

4 * Dig. Mandamus’* (B.). 3. Bac. Abr. 532. Oougl. 629. 3. Term tyf. 

Z 4 Secondly, 


EIGH brought a mandamus to be reftored to ffie office of A ma»iamut 
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|yf», Lzto»*« Seconbly, Whethcra fuffident caufe was returned to difplace 
Mr, Leigh ^ 

As to THE FIRST it was argued, that a mandamus does lie, 
becaufe it is a public office, and concei^ns the adminiftration of 
juftice; and the pro^ors being lioiited to a certain number, viz, 
twenty>eigbt, if many of them (hould be difplaced, it would be a 
means to hinder juftice. I'his court judicially takes notice of 
the ecclefiaftical'courts, by prohibiting them, by taking notice of' 
their excommunications, or of any proceedings when they ar«. 

*[3333 againft the law of the land. * A prodor does the bufinefs in that 
court as an attorney in the*court of king’s bench, and notice is 
taken of his place as judicially as of any other officer ; and as to 
this purpofe thofe officers cannot be diifinguifhed : if therefore a 
mandamus has been granted to reftore an attorney (tf), why not a 
proftor ? The plaintiff has no remedy but by a mandamus^ 
Fex». Marquis becaufe an ajfize will not lie of this office. It is admitted thar an 
^ca^rd, 3. a£lion on the cafe may be brought, but then damages only are to be 
4^ * recovered, and not the office ; and it would be very inconvenient 
to leave it to a jury to give fuch damages as the party may fuftain 
for the lofs of his livelihood. It is no objection to fay, that thele is 
a proper vifttor in this cafe to whom to appeal, viz, to thf 
archbijhop ; for they have not fet out any fuch vjfitatorifl power 
in the return ; or it any, that he had power to reftore him. But 
if fuch power had appeared upon the return, yet a proctor ought 
not to appeal to the archbiftiop or to the guardian of the fpiritual- 
ties fede vacanie, becaufe it is in effeift to appeal to themfelvcs ; 
for the DEAN OF the arches, before whom the appeal muft be' 
brought, is an officer appointed by the archbiftiop himlelf, and 
has the fame jutifdiciion with him. Behdes, the proftors^ there 
are not properly under any vifitatorial power j they have a 
particular jurifdiftion within themfelves, and their courts have 
been held in feveral places, as at Bow, Chrijlchurch, idc. 

Then as to the caufes of this removal it is returned. 

First, For receiving and profecuting of a caufe without the 
advice of an advocate, contrary to a ftatute made by Archbiftiop 
Abbot, 

Secondly, For refufmg to pay ten (hillings/et upon him as ^ 
tax towards the charges of the houfe. ^ 

Now neither of thefe are fuffident caules to difplace him. 

As to THE FIRST CAUSE, if that ftatutc give them any fueJt 
power it is void, becaufe it deprives a man of his freehold, which 
cannot be done but by the law of the land. It is not (kid when this 
pffence was committed, for it may be before a general pardon, 
and then it is difeharged. But if it is an offence, that will nqt 
fns^e a forfeiture without warning, and no fuch thing appears 
*ipon tb? letum i for if be had notice publicly, be ipight ha¥« 

(«) I, Sid. J4., J5*, 


ofTered 
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offered fomething in excuTe of hltnlelf, as ilcknefs, &c. which •*»'•*;***#( 
might have been allowed by the court (a). * It is as unreafemable ^*** 

a law to put the clients to unnecelfery charges to advifewith- 

* an adoacate upon an ordinary libel, as it would be for am attorney 

of the king’s bench to advife with counlel to draw a declaration on * 

a bond. - Secondly, They do notfhew by what authority they 
may levy a tax, neither do they fet forth what tax was made in the 
, whole : fo that it might appear that ten {hillings was a proportion^ 
able part for him to pay; neither does it appear when this tax was 

* made, or that Afr. Leigh was aproflor when it was made. 

E CONTRA- This is not an offence in matter of judgment, 
but it ic a mifdemeanor, and punifhable. It is very like the cafe 
of fellows of colleges, who have proper vifitors^ and therefore the 
king’s bench will not grant a mandamus in fuch cafes*^^ j, A 
proAor is an officer of a court different from the courts of law, 
and therefore the king’s bench cannot take notice of his office 
judicially; they have no other way of punifhing of a proftca* 
but by difplacing of him ; and if this ^ould be remedied by a 
‘mandamusy thenthofe perfons may offend without punifhment fc). 

It ll not like the cafe of an attorney {d)y for he being an officer 
of the king’s bench, the court judicially takes notice of him, 
but not ,of,3 fjro^or. It is more like the cafe of a fteward a 
court baron frj, which is of private jurifdidtion, and for which a 
mandamus has been denied. It is like Middleton^s Cafe (y), who 
was treafurer of the New River Water : it is true, a mandamut 
was granted to rellore him to that office but it was only 
*de bene eJJ'e to bring the matter before the court, though that was a 
corporation fettled by aft of parliament. It is aJfo like the cafes 
of abbots, priors, and monks, for whom a mandamus was never 
granted, becaufe they are eccleflaftical corporations, and have 
proper vifitors, which is now by law devolved upon the arch- 


, («) II. Co. 99. a. 

(*) Skin. 454- 4. Wod. ii,. 

Carch.9£. Ij Sid. 71. Ray. 31. 65 . 
XOi. I. Mod. 8a. Fiezg. IZ3. 
z. Ld. Ray. 1334. Stra. 537. 895. 
z. Burr. 1044. Andr. 183.—But fee 
Rex V. the Biftiop of*Lin8oIn, a. Term 
Rep. 338. "Otis, tha| the Court will 
grant a mandamus to a vijitor to hear an 
appeal and give fome jaagment—See 
•Ifo the Scarborough Cafe, a. Term 
Rep. 73a. 

■"*• (f) Cartlu 169. 3. Lev. 309. Stin. 
S 9 P. • 

.(d) 1. Lev. 75. 1. Sid. 15Z. 

(«) a. Sid. iia. Ray. la. a. Lev. 
18. Fitzg. 195. In the cafe of Rex V. 
Ren nett alfo,a mandamus to the Reward 
Of a manor (o admit a copyholder c]aim> 
iiig by defeent was refufed, a. Term 
, 1 ^* IJ) 7 t 


if) I. Lev. 123. I. Sid. i6> 
I. fCeb. 6x5. 

(g-) See aifo a cafe in Hilary Term 
6 . Gto. 2, cited in the cafe Rex v. the 
Mayor of London, a. Term Rep. 177. 
where a mandamus was granted toreRore 
to the office of clerk or furveyor of the 
tky works. It being an office/«r life. 
So alfo a mandamus lies to rcRore to the 
office of clerk of the Sridgehouje elates in 
London, it being for an ancient office for 
life, Sec, Ac. iinlefs it appear that there 
was good ground for his fufpenRon, Rex 
». Mayor of London, s. Teitn Rep. 177, 
—See Rex v. Commiflionersof Landillo, 
a. Term Rep. a3a.; Rex w. Jotham, 
3. Term Rep. 575,5 Rex e. ^sr^ulsol 
StaRord, |. Term Rt^. 646, • 
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bllhop. So alfo lay corporations have vifitors, which are their 
founders and their heirs (a). It is an objeftion of no force to fay 
that this appeal muft be to the o£AN OF the arches, which is to 
appeal to the fame perfon; becaufe though it be true that tht dean * 
is conftituted by the archbijhop^ yet when once he is invefted with 
that ortice, he is in for his life, and the archbijhop cannot afterwards 
ceme into that court, and execute the office of dean himfelf j fo he 
is not the fame perfon, neither hath he the fame jurildi( 3 :ion. . 


* t 33 S 3 * Curia. A proflor is not an properly fpeafcing; it is 

only an employment in that court, which a<fts by different Ijiws and 
rules from the king’s bencli; they have an original jurifdiclion 
over this matter, and a mandamus is in the nature of an*appeal, 
which will not be granted where they have fuch a jurifdi(ftion j 
but wheVi they exceed it, and encroach upon the common law, 
then prohibitions are granted. It is for this reafon that in cales of 
divorce, which are of a higher nature than this cafe is, no appeal 
can be to the king’s bench, for it would be an endlefs biifinefs for 
perfons to appeal ab uno ad aliud examen ; and therefore credit 
ft-11 Ah niuft be given to the determinations of tho^e courts who have 
S*6. ^ ibeh original jurifdifiion. Officers are incident to all courts," and 

mull partake of the nature of thofe feveral and refpedtive courts 
which they attend, and the judges, or thofe who have.th^ fupreme 
authority in fuch courts, are the proper perfons to cenfure the 
behaviour of their own officers ; and if they Ihould be miftaken, the 
king’s bench cannot relieve ; for in all cafes where fuch judges 
keep within their bounds, no other court can corredl their errors 
in proceedings. Now for a churchwarden {bJt a parilh clerk (e)^ 
_ an attorney (d), or the like, all thefe are temporal officers, and 
are to be order^ by the temporal laws. But if any wrong be 
done in this cafe, the party muft appeal, 


So no tvr/t of rejlitutian was granted. 


(a) See Rex v. St. Catherine's Hall, 
Cambridjje, 4. Term Rep. 233. that 
in die cafe of a piivate tleemofynarj 
founrtation, if no Cpccial vifi'or be ap- 
puintad by the fiu.idei, the riglit of 
vifiiaiion, ill defaiili of lieiri,, devolves 
to the king, to be cxercifed by the great 
feal. 


(i) t'aith 393. Salk. i6€. iz. Mod. 
116. Ld. Ray. 138. 3. Bac. Abr. 

531. 

Qf) Sriles.457. s.Sid. iia. I. Vent, 
143. Comb. J05. 6. Mod. 253. 

i. Stra. 54. j' Rex «f. Henchman, 
3. Bac, Abr. 531. 

(</) I. Lev. 75. I. Sid. isx. 


Cafe 204. Ti e King agaivfttht Warden of the Fleet. 

An inquifition jA ^ iNCy.; isiTiON being found to feize the office of WaRDBH 

l^office. finding OF ^ HE Fleet into the king’s hands, the court ofchancei-y. 

Judges, was moved that it niignt be qualhcd. ^ 

voluntary'efcapei, without finding what $fi»H he had in the office, is not fufficient to entitle 
to the forfeitorc—S. C. Holt, 504. S. C. 3. Lev. a?g. 39. 6. pi. la. 

t, Eulft. ^5*. 3. Bac. Abi. 743, 744, ^ 
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The exceptions taken were, viz. 


T«« 

First, It is f^und that the defendant was warden of the Fleet, if** 
but does not fay what eftate he had therein, whether for life, or 
years, or in fee, Stc. 


ow 

rma Fsat**' 


Secondly, The offences which are the caufes of the forfeiture 
are laid to be committed in the Fleet, by fuffering efcapes, and by 
extortion, and it is not found where the Fleet is fituate s fo there 
being no thoie offences cannot be traverfed. 


Thirdly, They do not find the'efcape to be ^fu lictntii it 
fontra vluntattm of the warden, the debts being unpsdd. 


Fourthly, Admitting it to be a forfeiture, the office cannot 
go to the king, but it (hall go to the next who hu ^e inheritance. 

* The opinion of the Court was* that there are two things * f 3 
which entitle the king to this office, neither of which were found 
by this inquifition. First, An eftate in the party offending. 

Secondly, A cauie of forfeiture of that eftate. . Now here was 

no eftate found in the warden, but only that the office was forfeited 

by fuffering of efcapes, &c. If this had been an office of 

inheritanCb, Chen'it ought to be found that fuch a perfon was feifed 

in fee, &c. {a)y and fo what eftate foever he had in it ought to be 

exprefsly found. But as this is found, it is void; becaufe it does ,o. Mod. sas* 

not anfwer the end for which the finding of offices was provided, 359. 409. 

which is to entitle the king to theoffender*s eftate. Anjndidfment *»• * 7 f* 

is but another fort of office j and here being no eftate found, it is 

much like an indiflment which finds no offence, therefore it muft 

be quafhed. It might have been objected, that no man can tell £d. 

what eftate the warden had in this place; and that not being 

known, no office could be found for the king. But this obje£lion 

runs to the finding ftf all manner of offices in general, whofe very 

nature is to find an eftate, and to diveft the fuWedt thereof and veft 

it in the king. Befides, in this cafe one of the indentures by 

which the office was granted to the warden muft be enrolled in the 

court of common pleas. This cannot be helped by a melim 

inquirendum^ which never will fupport a defedlive inquifition {b) ; 

and this is fuch, becaufe it does not appear that the oefendant had 

any feifin or eftate in the wardenfhip of the Fleet. 


(#) 9. Co. 95. 

• *9J» 9* Co, 95. Koilw. 19^ 


Barkir 
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4 , 

Barker againfi Darner. 

Hilary 7Vr«, 1. Mary, R^l or 

ACTION or COVENANT was brought by Sir Wtffiam 
tofBe^i«n4tin zx Rgrker (who was defendant in a former aftion) againlt; 
tea^drrarsof wherein he declared that William Bar hr his fether 

thft ftimin • feifed in fee of the land in queftion (being in Ireland)^ and 
landw^mA made a leafe thereof to one Page^ for thirty-one years, under the* 
the Joflee cove- yearly rent of two hundred pounds j in which leafe Page did. 
""'ttoihdeffor* himfelf, his executors, adminiftrators, and afligns, 

heirs and af- Barker^ his heirs and afligns j • that 

figns* in Dmdtm, William Barker Ac father by leafe and releafe conveyed the rever- 
the afTignee fion to Sir William Barker^ the now plaintiff; and that the term 
of the rewerfion yefted in the defendant: and afligns the breach for non-payment 

defendant pleaded to the jurirdi<hlon of this 
dan for non- Court, that the lands in thq, declaration mentioned lay in Ireland^ 
p^imentofisnt, where they have courts of record, &c. and fo properly triable 
•gainfttheaflTig- there. To this plea the plaintiff demurred j and the defendant 
o” joined in demurrer. , 

Sm aithoogh^^ii ' 'pjjg fmgie queftion was, Whether an ailignee of the reverfidh 
the bring an a<5lion of covenant againft the ailignee of a lellibe in 
frivity If con- Other placc than where the land is ? • •• • 

SlSed"by the Thofe who argued that he may, faid, that this a£tion being 
lAgrurient; the brpught upon an exprefe covenant, is not local but tranfitory (a)^ 
party, is poly iot dehitum et centraHus funt nullius led \ and if it is a duty, it is 
chMceable by fo every where j therefore it has been adjudged, that upon af 

brought in one county, the breach may be alligned in 
tlieir coveoant ^Othejf. t 

Tremaine, Serjeant^ on the other ftde-^ admitted, that debt 

^ ® contra<a itfclf, and covenant 

land,lies. between the fame parties,ase tranfitory adions, end may be brought 

s c Salk 2 where ; but when once that privity of contrail is gone, as by 

Show* of the Icflee or the death of the lefTor, and there remains 

191.* * only ^ privity in law, there the a<5lion mull be brdught in the 

S. c. Csrtb. county where the land lies {b)\ the reafon is, becaufe the party is 

»8a. then chargeable in refpe£l of the polTellion oply (r). Thereforc'it 

Was held \d), that where an affignee of a reveriion of lands in 

Somerfrtjhtre brought an a«5lion of debt in Londbn^ uppn a leafe for 

years made there, feferving a rent payable al London^ which was in 

arrear after the affignment, that the adlion was not well brougbtf 

po. Jtc. 148. foi- it ought to have been laid in Somerfeilhire^ where the lan^ 
f. Lev, *3j. ® j * j — 

Sannd. ajg. 7. C«. 4. Dyer, 194. Lev. 80. Cro, Eli*. 636. i. &dk. «8o. 
Mod. fai. 11. Mud. 169. la. Mod* S3. 399. 408. 515. 1. Sera. 446.614. 646. a. Stra. 
5*^47. Ld. Ray, 1059. 1455. 1504. 1. Bac. Abr. 34, i. Wilf. 165, OoogL 187, 765. 
&ep, 395. a, Term Rep. 238. 4. Term Rep. 504. 

1- Inft,' 431. Noy, 141* (r) Hob. 37, 

pro. Ja% 142. 1. Sid. *57. a. Roll. (d) Bord w. Cudmore^ Cro. Car., 

Abr. 571. j. And, 8a. 383, Jones, S3. Dyer, 40. 

(#; L^tcb. 197, 


6 , Co. 46. 

Cro. Car. 183. 
JLatch. 197. 
W. Jonet, 43. 
Hob. 37. 


wer^ 
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were, becaufe the privity of contraft was loft by the aiHgntnent of 

the reverfion ; and therefore the party to whom that affignment 

was made, oughfto maintain the aiftiftn upon the privity in law, 

by reaibn of the Intereft which he had in the land itfelfj and that « 

muftbe in the'county where it lies (a). 

* Curia. There is a difference between an a(ftion of-debt for • £ ^^2 J 
jent brought by an aflignee, and an aiftion of covenant; for the 
firft is an action at the common law, which has fixed the rent 
*to the reverfion, and therefore fuch an action muft be maintained 
upon the privity of efiate, which is always local. But an aflignee 
of a reverfion could not bring an aiiion of covenant at the common s 
law, for*it is given to him by a particular ftatute, -y/z. of 32. I^en. 8. 3a. |f«, 
c. 34. j but the ftatute did not transfer any privity of^contra« 9 : c. 34. 
to the afiignee, but the intent of it was to annex to the reverfion 
fuch covenants only which concerned the land itfelf, as to repair 
the houfe and amend the fences, and nSt to annex or transfer any 
collateral covenants, as to pay a fum of money, for that is fixed 
by the common law to the reverfion. It is tiue, at the common 
law an aflignee of aVeverfion might have maintained an a^ion of 
covenant for any thing agreed to be done upon the land itfelf: 
privity of contradi is not thereby transferred fo as to make the 
adlion tranfitoryfbut it muft be brought upon the privity of eftate 5 
for if a man covenant to do any collateral thing not in the demife, 
and the word “ afligns” is in the deed, yet they are not bound if 
they have no eftate ; fo that it is not the naming of them, but by 
jeaibn of die eftate in the land they are made chargeable. 

No judgment is entered upon the roll (/;). 


(a) See 1. Lev. 259. z. Lev. Z33. 
l.Saund. Z38. i. Wiir. 165. Tidd's 
Pradlice, 11. Cowp. J76, 3. Term 

Rep. 387. • 

(^) It does not appear in the reports 
of this cafe, 1. Show. 19#. that any 
judgment was ^iven ; but S. C. Carth. 
i8z. fays, the Court inclined .ngainlt itie 
plaintiff, for that they did not apprehend 
any difference as to this puipofe between 
as action of ioviuant and In the 


cafe of hVty v ri//y, 6. Mod. 194. 
In isEBT for lent, upon a dcinilt of lands 
in "Jamaica, biougiit in London by the 
/^or •dgainh the UJJi*, Hult, Ubhf 
Justice, rc-cogoifed ttie above cafe of 
Vatker V Darner as good law', for it is 
grounded upon the privityof ejlaU, which 
is ioc.il, and tbeicfore to be brought 
wheie the land lies. S C. 1. Salk. 6^1. 
— Sec alfo the cafe of Wcbhi/. RoiKll, 
3. Term Rep. 3,3. 
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abatement. 

Ste Joint Action, 8 

1. TF debt be brought by four plain- 
X tiffst and ont of them die before 

judgment, the a£Iion^abates as to the 
reft, C*pcl V, Saltcnjtall, 249 

2. If wafte be brought againft tenant 

fur auttr njitf and, pending the writ, 
ctftui fue vit die, ^e writ (hall not 
abate, becaufe no otibr perfon can be 
fued for the damiTges, ibid. 

3. If two jointenants are defendants, 
the death of one (hall not abate the 

wwrit; for the a£lion is joint and feve- 

ral, i^id. 

* • 

4. * Where two or more are to recover 
in a perfonai thing, the death of onp 
ihall abate the aAion a« to the reft, 

5. But in tiudita qMtrtla the death of one 

lhaU not abate the writ, becaufe it is 
ID difcharge, ibid. 

#. By 17. Car. 2. c. 8. the death of 
either of the parties between •otrdis 


and judgment (hall not be alledged fbr 
error, fo as judgment be entered 
within tovo Terms, 249. n»th 

7. By 8. te 9. Will. 3. c. 11. f. 7, if 
there be two or more plaintifts or 
defendants, and one or more of them 
(ball die, and the caufe of adtion far« 
vives, the writ or action (ball not be 
thereby abated ; but fuch death being 
fuggefted on the record the adHon 
(hall proceed, 249. hbHs 

ABEYANCE. 

Reiignation of a benefice palTes nothing 
to the ordinary, but puts the freehold 
in abeyance till his acceptance, 
fun. V. Leach ,. 297 

ACTS OF PARLIAMENT. 

See Justice OF Peace 2, PARo 4 ^,,m 

I. Ads of parliament ought to 
ftrued according to the intention jbt 
law.makers, and ought to be 4 Mt|iitnhi^ 
ed acciwding to the rules of tho 
mon law. Palmer «. Alhgtek^ 63 

». Whehi 
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1 

$ 

il. Where a particular puniftiment is 
directed by a ftatute. that puniilimrnc 
molt be purfucd, and no other can be 
infilled upon the oftetider, Str John 
Kmgbt’i CaJOt 11S 

j. When an aft is penal, it ought to be 
coniirued according to equity. Go mg 
V. Deertng, 15 7 

4. The preamble of a ftatote is the bell 
expofitor of the law. Company of Mer¬ 
chant Adventuiers o. Ribouoe, 129 

i|. Same point, Calthorp v. Amtell, 169 

ACTION UPON THE CASE. 

» 

1, ASSUMPSIT. 

I. If a feoftnent be made upon trull 
that the fei tee fhall convey the eftate 
to another, the c^uy gue tiuji may 
have an addon il the ieoilee rtfule to 

convey, Rc^ X. Lrttiball, 149 


2. Words which injure a perfoa in Mi 
profcihon, 01 bung him in danger of 
punilhment, aic actionable, tbtd> 27 

3. ** lie Hole the colonel’s cupboard- 

»* cloth” is afti inable, though there 
is no precedent iilcouife laid in the 
dechration eithci oi the colonel or his 
cloth. Anonymous, 280 

4. *' He is broken and run away, and 

»* never will return again,” fpoken of 
a carpenter, aCliOnable, Chapman v. 
Lampbire, ' 155 

5. ** He is a rogue, a papift dog, and a 
** pitiful fellow, and never a rogue in 

town has a bonfire before his door 
** but he,” fpoken of a merchant who 
made a bonfire at the coronation of 
Kmg James, adlionable, Peke v. Mel- 
hr, 103 

6 He owes morv money than he is 
worth, he IS run a>'.a> and la broke,’* 


a. An ajjump/tf, in confidcraiion that 
the plaintiff would li-t the defendant 
have meat, drink, &.c he promifed to 
pay as much as it was realonably 
worth $ the word -valeieut was in the 
declaration, it Ihould have been quan¬ 
tum valebant at the time oi the pio- 
tnife, but held good after verdic, 
£owyer v. Lentball, ^ lyo 

3. Where a perlonalpromifeisgroundcd 

upon a real contract the aCtion tvill he, 
Ma/on V. Beldham, 7 3 

4. Affumpfit will not lie for rent referved 
' upon a demifc i but where a piomile 

is made to pay rent in conlidera.ion 
of occupying a houfe it will he, 
Sbuttlevoorth v. Garnet, Z40 

3. And now by 11. Oco. 2. c. ly. 
Landlords, where the agreemti.i is 
** not by dted, may recover a rcalon- 
** able fatisfadiion fur the premifes 
** qpeupied, in an adtion on the rale 
** for the ufe hnd occupation ; and if 
** on the trial any pat cl demife wheie- 
** on a certain rent rcierved fhall ap> 
pear, it fhall be evidence of the 
** q>uantum of damages to be reco- 
vered,” 240. nous 



1} iken of an hiHh-ind'nan, adtionable. 
Do JOH V. ’Thottnjlone. 112 

7. I he wife was crl’cd ^Mhote, and that 
fhe was ** the defenJant’s whore;” 
the hufband and Hie bi ought the 
aditon, and concluded ad damnum tp/o- 
rum, it lies without ailedging fpecial 
damages, Baldwin v. Floviet, 120 

8. " i'r J. K. is a bufHe.headed fel- 
“ luw, and doth not underlland law ; 
*’ he IS not fit to ta k law with me, 1 
” have baffled him, «nd he hath not 

done niy client juftice,” fpoken of a 
julh e of peawJ, adtionable, Rex v- 
Dai by ^ 139 

9 " y. P. is a knave, and a bufy 

knave, for fenrching after me and 
other honeflwien of my fort, and 1 
“ will tn^ke him gjve me fitisfadlion 
foi plundtrnm me,” fpoken of a 
julhee of peace ; no colloquium was 
laid, the Court was divided, Proufe 
V. H'llcov, 165 

10. To fay of a juftice of the peace, tint 

** He makes ufe of the king’s com- 
•* iniffion to worry men out of th ir 
•* eflates,” is adtionable, Newton v. 
Stubbs, 71 

11. A declaration in flnnder, laying the 
words to be fpoken ad tenorem tt 
e£eiilumj'equen, is bad ; for it is notao 
exprefs allegation that they were 

fpoken^ 
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ipokcn. Sir John Newton v. Stubhst 

7 »* 7 * 

III. AGAINST JV COMMON CARRIER.* 
An aAton on the cafe againft a common 
carrier upon an ajjumpjit in law, and 
likewife upon a tott^ may be joined. 
Bo/on Sand ford^ 322 

. Dickjon V. Clifton^ 2. Wilf. g 29 

IV. PLEADING. 

I. In an adion on the cafe for diverting 
of a water-courfe, the antiquity of thef 
mill giuft be fee forth, Kebletbvjaite v. 
Palmes, 49 

а. An aflion on the cafe lies againft a 

•wrong-doer upon the bare pojje^n only, 
and the plaintiff need not fet forth 
whether he has a title by grant or 
prefer!ption ; for that goes to the right, 
Heblethwaite nj» Palmes, S*» 5 * 

3. ^ame point, </ v. Webber, 13 a 

4. If the declaration in an adlion of the 
* cafe be for the diverting of the water 

esh antique et Jblito cur/u, this amounts 
to a pre/cription, which mull be proved 
at the trial, or the plaintiff will be 
nonfuited, Hehlcthwatte v. Palmes, 5 z 

5. An adlion on the cafe will not lie for 

the making of a falfe and fcandaloas 
ajidavtt in chancery, Danuhng ns. 
Fenman, 108 

б. If an aAion be brought for felling of 

oxen, affirming them to be his own, 
ubi reuera theg were not, without 
layingyriVaj the fame to be the goods 
of another, or that ht fold them fiau- 
dulenter 01 ebceptixi, itis n.iught upon 
a demurter, but good after •verdicl, 
Crijs v. Gat net, 261 

7. Where feveral'arc^uilty of a nurong, 

the adtion may. be brought againft 
either, . 321 

8. Debt npon the ftatute of Edw. 6. 
for not felting out tiihes, brought 

* againft two tenants tn common ; if one 
^of,them did fet out the tithes, and the 

• other carried them aviay, it ought to 

be brought only againft the wrong¬ 
doer, GtrrarPs Cafe, cited, 322 

An adlion on the cafe will not He 
for difturbing of a man in a common 
paflage or common highway, without 
VOA. III. 


a particular damage ddne to hlotfelf | 
fur the proper remedy is a prefen,titietrtl 
in the leet, Patn Patrick, tSg 


ADMINISTRATOR. 

See Infant s8, URoiMART, Interest %i 
Pleading s. 

1. Adminiftrator durante niinore ottaH 
has no power over the eftate. Lord 
Gtandijen v* Countfs of Dover, 24 

2. Adminiftration could not be granted 

bv the fpifitual court before the ftatute 
of Edw. 3. 24 

3. Where it is once granted, whether ic 

ought to be rejfealed, 2^ 

4. Adminiftrator had the whole eftateia 
him before the ftatute of Diftributionss 
Palmer <u. Alltcock, 

5. tie then gave bond to diftribate aa 

the ordinary ftiould diredt, ibidu 

6. The father died inteftate, leaving one 

fon, an infant $ adminiftration waa 
granted diarante minore estate; he died 
before feventcen; Whether admini* 
ftracion de hems non of the father ihalt 
be granted to the next of kin of him 
or his fon? 61,62 

7. Whether an intereft is vefted in an 

Infaiii where adminiftration is granted 
dm antewanore artate^ fo that if he die 
before levcncecn it goes to his execa* 
toi ? 61 


8. Before the ftatute of Diftributions, if 

there was but one child he had a right 
of adminiftration, but it was only per- 
fonal i and if he died before it was 
grimed to him by the Coui t, it would 
not go to his executor, 6a 

9. Hufbandhasa ri^’ht of adminiftration 
to the goods ol the wife, becaufe the 
marriage is quaji a >ift in law, 64 


10. If adniiniftiation had been granted 
to a ftranger bcfoie the fiawte of 
Diftributions, and no appeal within 
fourteen day^, he who bad rigfaT,thougli 
beyond lea, was barred, 64 

It. Hufband and wife, adminiftr^^rix 
her'Hhrft hufband, recover in 
the tvife died, and ttfb hufband 
a fcire facias to have executkl^^a 
Will not lie by him aloac, 
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was a demsfnd by the wife as ad mini- 
ftratrix i» atutr droit^ ibid. 

IZ. If jadgment be had in Sonerfetjhire^ ^ 
and the plaJntiiF die in'eftalCy admi- 
niftration committed by an inferior 
diocefe is void ; becaufe the entry 
of the judgment in Middlefext a here 
the rerords are kept, made him have 
bcnu notahilia in feveral dloccfes, and 
fo admlninration ought to be granted 
in the prerogative court. Go/d •z>. 
Strode, 324 

J3. If the intellate have two Tons and no 
wife, eac.i have a mcicty of the per- 
f<mal efraie ; if but,one, an interefl is 
vefted in him. Palmer v. Allicoik, 59 

14^ At common law none had a right to 
an inteft»re’s eft^te, but the ordinary 
was to wliribute it to pivus u'es, ibui. 

ADMIRAL AND ADMIRALTY. 

I.' If there be a fentcnce in the admi¬ 
ralty for taking of a Ihip, and after¬ 
wards irtmet be brought for taking 
of the fame fnip, it will not lie. Beat 
•u. ^hjr’tMvit, 194 

Pawning of a fhip for necfflaries at 
land, and a libel iv,-is exhibited in 
YHE ADMi RALTY, Whether good or 
not i CrJJart •v. Laivdley, 244 

Where things ariling updn land may 
be fued for in the admiralty, 
Cowart -v. Law;/ley, a45 

ADDITION. 

See iNDiCTMENT. 


3. Where it is uncertain the lord ii tb> 
admit firft, and then to fet the line, 

ibid, 

4. Therefore, if th# lord of a' manor 
refufe to admit a per(00 to whom a 
copyhold is furrendcred, on account 
of a difagreement refpefting the fine 
to be paid, the Court will grant a 
mnudamus to compel the lord to admit* 
without examining the right to the 
fine ; for no right to the fine can arife 
till admittance, Rex-v. Hendon, "134. 

netii 

5. A cuflom that upon every hdmiflion 

the tenant fhould pay a year’s value 
of the land, as it was worth tempore 
admiffionit, is good, » 13* 

6. Two yeaia rent, without any deduc¬ 
tion of the land lax, is fixed as the 
fum afi'jffable for an arbitrary fine on 
ad million to a copyhold ellate. Grant 

•V. yijlle, i^ano/is 

y. For a fine upon an admiillon an aflion 
of debt will lie ; fo** though it favours 
of the realty, yet it is a certain doiy, 
Rex ’V. JjMiJ/on, 230 

8. Before admittance the eftate is in the 

furrendcror, and he fhall have an adiion 
of trefpals againil any perion whd 
enters before another is admitted, Rex 
V. Dilli/lon, 2 z6 

9. Before an admittance the furrenderee 

canr.Qi enter but by Ijpectai cufiom to 
warrant it, 2a^ 

AF^FIDAVIT. 


Where addition makes a thing certain ; 

as for inilance, an ejefimcnc de tene- 
• mento is incertain, but with this addi¬ 
tion, ‘^•VOCat.TH K BL.ACIC SWAN,” It IS 
inade certain, Hexham' d. Conyers, 23S 

ADMITTANCE. 

C * 

See Baron and Feme 9, 

X’. Acufiom cannot warrant an uncertain 
' l&ne upon an admittance to a cop>- 
Periias v. Titas, 133 

lo^d may refufe to admit with- 
^^Wt k Cender'^of the fine, where it is 
' '’‘'iJtajii, 5 ibid. 


See Ac tionon the Case for a Wrong 4, 
Baron and Feme ii. Infant »x. 

agreement And disagree¬ 
ment. 

1. AfTent is not neceflary to a fur- 
render, though a conveyance at the 
common law ; it is not neceflary in 
devifes, or in any conveyances dire^ed 
by particular ilntutes, or by cuftom, 

7 bcmpjo.'t u. Leach, 39$ ■* 

2. The eftate (hall be in the furren- 
deree immediately upon the execu- , 
tion of the deed, if he do not ihew 

fOJQC * 
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* . fdsAe difaCent to it, Tbompfon v. Ltacht 

Agreement is qot fo ranch neceil'dr/ • 
to perfect a conveyance as a difagree- 
meat is to make it void. Hid. 

4. A feoffment to three, and livery is 
made to one, the eilate is in all till 

^. difagreement. 301 

. ALIEN. 

Leafes made to alten artificers are void, 
bv the ftatute of 32. Hen. 8. c. 16. 
This Hacute was pleaded by an alien 
who was a vintner, and held to be no 
artificer, Bridgbam v. Froatee, 94 

AMENDMENT. 
frrMts-TRiAk, Costs 2. 

1. Of the dijiringat by the roll after a 
verdidt, the day and place of aifizes 
.being left out, Jack/on v. Warren, 78 

9. In matters of form, the Court have 
fent for. \ co|oner to amend his 
inquifition, Rex v, Saloway, lot 

3. A milentry of a writ of enquiry may 
be amended without paying of cofis, 
.Anonymous, 113 

*4. Return to an homine replegiando 
amended by rule of Court, Grantham*s 
Cafe, 120 

5. A riot was laid to be committed after 

the indiumenc; it was amended, being 
only a mifprillon of the clerk, Rex v. 
tlockenhuil, 167 * 

6. Where matter of forni is cured by a 
verdidt ; l^ut it is not amendable upon 
a demurrer, Franfja=w v. Braifkaix, 

235 

7. Zeirefacias upon a»rccognizance to 
have execution for ioool.y«v/a formam 
recuptraiionls, where, it fhouid have 
been recognitionis, amended after a 
demurrer, Ayres v. Huntington, 251 

* AMERCIAMENT. 

• See Court 3. 

t. An amerciament differs from a fint\ 
for a fine is the ad of the Court, but 
an amerciament is the a£l of the jury, 
Mathews v, Cary, 138 


2. It need not be to a fain certait)| 

that may be affeered, Maihewi. <1^* 
Cary, ' ^38 

3. A bailiff of a liberty cannot diftraia 

for an amerciament virtute ojpeii, but 
he ought to fee forth the taking 
virtute warranti, Hid, 

APPEAL. 

I . Appeal againA three for a murder i 
the count was, thatO. gave the wound 
of which the perfon died ; the jury 
found, that L. gave the wound, and 
that O. and M. were affiAing ; thii 
varies from the*count, and yet held 
good’, Banfott v. Ofjley, 121 

а. If the wound be given in one county^' 

and the death enfuc in another, tha 
party may be tried where the wound 
was given,^ Banfon v. Offey, lit 

3. At common law it was at the eleSion 

of the appellant to bring the appeal in 
either county, and the trial to be by a 
jury of both; but now it may be 
brougbt^n the county where the party* 
died, Banfon v. Offiy, 12a 

4. Autre fois canajt 3 of manslaucR«< 
TER is a good plea to an appeal of 
MURDER, Coring <u. Deerhtg, I§ 6 , 

«57 

3. If a wdbian be flain, her next of kin 
Aiall maintain a'n appeal, 137 

б. How many things are required by the 

Aatute of GIouceAer to be alledgcd in 
an appc.*il of murder, 138 

7. If the appellee plead in abatementj,, 

without pleading over to the felony, 
the appellant may pray judgment, 
Orbil ‘v. Ward, 267 

8. The appellee muA plead in pro^riA, 

ptrfond, 268, 

/ / 


APPORTIONMENT. 

z. A ccniracl under hand and leal fora ’ 
fum certa n inall not in an a£tion 
apportioned pro rata ; as if it be 
year’s fervice, the plaintiff mud 
a year, and aver it, though the 
tradf is executory, CoAttefs 
V. Throgmorton, .'‘1 

A a 2 * i. 
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2, Bot if a promife be for a year*^9 
board, an aflion may be brouG;ht for 
three qui^rters of a year ; for if there' 
be a variance between the agreement 
and the declaration, it is for the bene¬ 
fit of the defendant, Qounieji of Ply¬ 
mouth V. Tbrogmertottf 154 

APPRENTICE. 

Juiiices of peace have power to compel 
men to take poor children apprentices, 
Rex V. Fairfaxt 270' 

ARBITRAMENT. 

j. An award to pa^ five pounds pre- 
fently, and give bond to pay ten 
pounds more on a day fclluv\ing, 
and immediately to fign general re- 
leafea, it only difebarges fneh matters 
as were depending at the lime of 
the fubmiHion, and not the bond, 
Rees ‘V. PhelpSt 264 

2. 11 a perfon who was a Hranger to the 
fubmidion be awarded to be a furety, 
it is a void award, Tburfiy v. Helbott 

272 

3. If a fubmiUTon be.yi as the award be 

imade, &c. ready to be delivered to the 
parlies, or to futh of them who Utall 
defile it, the defendant muft deftre 
the award, and plead th% matter fpe- 
cially, and the plainiiiF need not aver 
that it was ready to be delivered, 
Rcujby It;. Manning 33^0 

ASSENT. 

See AcbCEMENT, 


ASSETS. 

Reverfion in fee expedtant upon an eftate 
tail ;s not alTets ; but when it comes 
into pcfTciTion, then, and not before, 
it is aflets, Kelk^w <v, Rewdevt 257 

ASSIGNMENT. 

See Privity Contract a. 

Tbc executor of a leiTee for years (hall be 
>4. liable' to an adlioo of debt for rent 
• Iftcnrred after an aliignment of the 
s : tierin i fof the privity 6f contradi of 
teftator is not determined by his 
but his execator fhall be 


hM'-. 


charged with his contrafis fo long as 
he has aflets, Cegbil •a. Frcelove^ 326 

ASSIZE. 

The method of arraigning an affze,f 
and felling forth the title in it, Savier 
V. Lent hall, 3 /j 

ATTORNMENT. 

See Bargain and Sale. 

1. Fjeflment of a manor, parcel in rents 

and parcel in fervices, the attornment 
of the tenants muft be provfed. Smith 
V. Goedier, 36 

2. But now by 4. & Ann. c. t6. and 

II. Geo. 2. c. 19. attornment is ren¬ 
dered unneceflary, 36. notis 

AVERMENT. 

See Devise 4. 

1. The confideration of a duty ought to 

be precifsly alledged ; as in an aAion 
on the cafe for a dutyjto.be paid for 
W'cigliing goods, it muft be averred 
that the goods were fuch which are 
ufually fold by weight, Jejfries **/. 
Watkins, 16 Z 

2. The nature of an averment is to 
reduce a thing to a certainty which 
was uncertain before. Anonymous, 2 id 

3. Where it tray be made againft the 

exprefs words of a condition, Anoty- 
mous, 21 J 

4. Not allowed to be made againft a 

record, 1 ffomp/onv. Leacb, 3®5 c 


•B. 

t 

BAIL. 

1. Bail denied in fcanetalum maguafgtit, 4 

2. If a writ of error be pendi|ig in the 
exchequer chamber, and the pi^cip^ 
in the aAion render himfelf, the bail 
are dilcharged, Pawley ns. Ludkw, 

87 

3. In a feire facias againft bail, tt|>on a 
writ of enor^ if the bail plead, thaC 

&e 
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■ the principal rendered hitnfelf before 
Judgment, it is n't! good ; for the bail 
are liable not (inly to render the body, 
bot to pay the d!bbt, Pawley v* Lud^ 
lew, ihtd. 

4. proceedings were ftayed by injundlion 
above two Teims after the bail was 

f mt in, and before the declaration de^ 
ivered, which was pleaded to a fctte 
Jiactaf brought again il them, but held 
* not good. Doe v, Daw/en, 3 74 

BANKRUPTS. 

I. An innkeeper is not within theftatutes 
of bankruptcy, Newoa v. Tr/gg, 327 

s. It is not ai*^ionab 1 e to call a man 
hank) fpt, unlcfs it be laid that he was^ 
a trader at the time of tJ.e words* 
ipoken, Newt'n V. Trigg, 329 

3. An innkeeper bu^s and fells under a 
^raftiaint ol juHices and Itewards of 
leets, and though for a livelihood, yet 
* he cannot be a bankrupt, httiuton v. 

Tu^g, • • • 329 

4. A farmer or mailer of a boarding- 
fchool ai e not within the llatutes of 
bankrupts, 330 

BARRETRY. 

I. DlfFtrence between hat retry and main- 
tenance. At. j. ———, 97 

2. It is not barretry to arrcil anianwith> 

* out a caule, tltd* 

• • 

3. If one defign to opprefs, and to reco« 
ver his own right, it il barretry, ibtd. 

4. If moneV be laid out to recover the 
jufl right of a poor man, it is not barre- 
cry, ^ tbtd. 

3. But money ma^ not be expended to 
promote and ilir'upfuits, tbul. 

BARBADOES. 

The ifland of Barbadoes was acquired by 
tongufji, and therefoie to be governed 
what law the king pleales, If'ytham 
*0, DiUton, i6z 

BARGAIN AND SALE. 

What words, by con(lru£lion of law, ftiall 
, amouBt to a bargain and Jale to make 


the reverfion pafs with* the rent witbsn 
out attornment, Harri/on v,* Anfiin, 

*37 

BARON AND FEME. 

See SLAttVBK 7, AnMINlSTRATOB 9, xt, 
SciRS Facias 7. 

X. Whether Jeire facias will lie againfl 
the hufband alone after the dt ath of 
the wife upon a judgment had againfl 
her dum/ola, Obttan n>. Ram, 186 

2. If a judgment be recovered againft a 

woman while iole, and thm Qie mar* 
ries, and dies, the hulband is not 
chargeable, unltfs had hkcwiie againU 
him during the coverture, Qbrmn <v. 
Ram, tbtd, 

3. If a debt is due to her whilil foie, 
and Ihe marries, and dies before it it 
rec«vered,it (hall not go to the hufband 
by virtue of the marriage, but he may 
have tt as adminiilrator to his m\it,tbtd. 

4. If judgment be obtained againft a 
woman whilil foie, and fhe marries, and 
a fcirefacias is brought againft hufband 
and wife, and judgment quod habtat 
exccutionem, and the wife dies ; a jetrt 
facias may be brought againft the 
hufband alone, Obrian <v. Ram, 189 

5. Ihe r^overy upon a /me facn^s is 
againft both, and is therefoie joint 
againft both. Obi tan <v. Ram, 188 

6. Hufband may have execution of m 

judgment recovered by him and his 
wi*e, after the death of his wife, 
without a Jc'te facias, 189 

7. On a devaftavtt againft both, the wife 

being an executrix, and judgment that 
the plaintiff have execution de bouts 
ptopnis, if the wife die the goods of 
the hufband are liable, tbtd 

8. If a woman who had a term for year* 

iDirrv, and the rent is arr^* ir, a^d fit* 
dies, the hufband fkall be liable, be- 
cauie by the ftiarrtage he is enutud to 
the pi ofits of the land, ibidt 

9 If there be a feme covert copyhcddey, 
and hei hufband make a leafe fo/yc*^ 
aitboot licence of the lord, it 
forfeiture during the covettute, 
Dtlltjient sn 

A a 3 
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so. If there be a Jeme convert heir to a 
copyhoU' eflatc. ^ id her hoibind, after 
three froclamations, do not con r m 
to be admitted, it U a forttituic during; 
coveituie. Hex v. hilltjion, izb 

11. If a huiliand hare a leafe in right of 
hii) wife, who was an executrix, and he 
grant all his right and title therein, 
the right which he ha i by hi$ wife 
paffes, Cole n.. Knig'>t, % 8 

J2, If a ftTie foie have a leafe and marry, 
ar'd then hufband and wile fui render ii 
conilderatiun of a new leafe to be 
granted to the wife, ard to htr fons, 
the cTau* vcfls immediately in her, 
tvithoet the allent of hei hufband ; 
for the law intends it her eflate till he 
diflent, 1 hompfon V. L eaihy 300 

13. If there be ft me covert and another 
joiiitenancs for life; Ihc and the hufband 
leafe their moiety, referving a rent, 
duiing life, and the life of her partner, 
and the wife die, it is h good leafe 
againll the furshing jointenanttill dit- 
agreemcnc, Thompjon v. hcaehf 300 

14. The hufband made a feoffment in 

fee to the ufc of himfelf and wife, and 
to the hetrs of the furvivor j he after- 
waids made another feoffment of the 
fame lands, and di&d; the wife eii. 
tend ; and h**! the icc w.y» not vcflrd 
in her by the firll ci n /ey ince, bccoule 
the contingent right i\a‘ deftro}<‘J ly 
the lafi, bempJoK. Ltach^ 310 

BAR. 

1. Pccov-ry in a perfonal aflion is a 

bar to an a£fion of the like nature 
when the f rrc tvid(“nce fupfoiis 
both aCiirns, v. Kcjltm, z 

2. Judgmtnt in titf['ars is no bir to an 
action of Jma^e, 1 utt <0. Rojlttn, 2 

BILL C F F X C H A K G F. 

The'd rawer r.i d ird ifeis are 1 . b’e 
to ; aj iTit.nt ; I ui if it 1 01 tiy Ik ig iintf 
one It is a good bar to an a«ffion 
biou^ht againll the rtfl, Liu.ten v. 

86 


B y‘E - L A W. 

■ Ct^apor At lOK II, TaADi 8. 

it is too gcacial, #r.d where rot, 
Jifjvteu't ' ' *03 


c. 


CARRIER. 

Pleading 11. 

CERTAINTY. 

CUSIOM, Gk ANTS 

CERTIORARI. 

|. Certtnart lies to remove caufes and 
orders from an infaiior junididlion, 
where it is not {rohibitcd exp refs 

words by any flatace, Rex v. Fiovo^ 
right, 95 

2. Ceittoiart will not lie to the Qran^ 
bassiuNS, nor to a county pa'atine, to 
remove civil caufes ; quaere. Whether 
it lies to the roj al iraucbiic of Ely f 
Anonyuious, 230 


CHARTER. ^ . 

Ufage fhall expound ancient charter^ 
Rex V. Sir Rohett is, 9 

2. The common law' doth operate with if. 

Rev V. Atkins, tlid. 

3. One cLufc of a charter may expound 

anochci, i'ex v. Atkins, lOt 

4. A chartci wb’ch eftibhfhcs 2 corpo-** 

rition mull provide for a new eleifion 
in order to a fucctfiion, oiheruifc the 
common law will not help, Rex y. 
Atkitfs, 1 ^ 

CHURCH. 

See PROiiiniTioN. 


C O M M I.T M E N T. 

1. A commitment by the lord chancellor 

and (evcial otIi'’r«, dommos cottethi (for 
a mifdcmc.il r r) ; qutric, W hether it 
flieuld not be du/nthos in eonetUo / Caje 
oj il e Seven Bijbips, afj 

2. Cornm'tmMit of i peer for a .mifde- 
moaroi wi ich rrounis to a bieacn of^. 
tht pi-'ct, ict wh'ch furctics are to be 
given, Ct^t o' the Seven B Jl'Ops, 214 

3. \\h>'n a perfon is b'-ought in by a 
copu I fur any cflciKe, he ought to plead 
injlanter, Ce^e of the Siien Bijhopsf 

COMMOli _ 
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^ COMMON AND COMMONER. 

8 ee JoiNTENANCY 4, Joint Action 7, 

• Prescription 7. 

It A common cannot pafs without deed ; 

» and if the plaintiiT fhew a que ejiate he 
mud produce the iecd^IIehlethnuaiie v. 
Falmet, £2 

If a prefcription be made for a com- 
* mon, and do not fay for cattle levant 
* et<9ucbant, it is not good, JtJfcriesv. 
IVatkintf 162 , 

3. But tijis fault is cured by a verdidl, 

Jefferies v. Watkins, 162 

4. The lord of a manor may prefc*ibe 

for himfelf and his tenants and farmers 
to take fowl in the warren of another; 
but this right cannot be claimed by * 
cuff am, Davies* Cafe, 246 

CONFEDERACY. 

• * iSV^-I n me I MP.NT. 

C.O UI T I O N. 

See Infant 2, Notice 2,4. 

I. A bare denial, without doing any more, 
is no breach of 3 condiciuu, Malloon 


7. To fave barmlefs; non dnmniffcatm., 
generally 19 a good plea ; but if it ba 
** to fave barmlefs, acquit, and dif. 

charge,** then it is not good without 
Ihewing how acquitted anddifeharged, 
heather v. Mills, 2^2 ■ 

CONFEDERACY. 

Sec Agreement. 

CONSIDERATION. 

Sec Action on the Case. 

CONSTRUCTION. 

1. Where it (hall be made of an a£l of 

parliament according to the intent of 
tile law-makers, Malloon v, FitK» 
gcrald, 3} 

2. Where it ihall be made of an entire 

fentence, fo as the intent of the law 
may appear, Jloilv. Clark, 220 

5. Where particular words are in the 
fir/l part of a fentence, and general 
words follow, both Ihall lland. Cole 
Knight, 278,279 

CONTRACT. 


•u. Fitsegerald, 3 I 

2. How it diflers from a limitation, 32 

3. To reftrain marriage to the confent of 

particular perfons is void, ibid. 

4. Where a condition is of two parts in 

• the disjundlive, and both poflible at the 

time of the bond given, and one be¬ 
comes impollible nfierjj’ards by theadl 
of God, the obligor is not bound to 
pertorm thfi other part; for the condi¬ 
tion being made for his benelic, ihall be 
taken very bcnelhriaily for him who 
had eledtion topcHorfii either part, 233 


5. When the condition is but of one part, 
it is other wife ; as iT A. promife B. 
that if C. do not appear fuch a day at 
TVefftninfler he will pay 20s. C. died 
Before the day, the money niuft be 
|iaidt Shipley v, Chappel, 234 

*6.'Condition was to pay rent at iHr- 
cbaelmas or Lady-day during the life of 
a woman, or within thirty days after ; 
ihe died after the Feail, but within the 
thirty days ; the payment which was 



1. Where an agreement is entire to door 

perforin a thing for a certain fuqa, it 
fhall nut be apportioned pro rata for 
the performance of part, Couuttfs of 
Plymouth «y. I'brogmorton, I5J 

2. There muA be a recompence of each 
.» fide to make the contradt good, Hetr» 

rifou V, Aujiiu, ' 

COPYHOLD AND COPY¬ 
HOLDERS. 

See Baron and Feme 8, 9. 

t- Lord may feize the land of a copy- 
holder till a fine is paid, Rex <v, DtU 

liffem , 3241 

2. A man, by cuff am, may aHIgna perfon ' 
to take the profits of a copyhold efhtttf 
during the mifforiiy of an infant, witil- 
out rendering an account when b* -. 
comes of age, 

3. But now by 9. Geo. i he (ball 
enter and hold the tftaie 
perception of the rents and 
thereof have paid the line and 

A a 4 CORPORATlt^" 
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CORPORATION. COVENANT, 


See Charter 4. 

I. In all proceedings which concern a 
corporation, it mail be alledged that 
there is one, and how erected, whetjhcr 
by_ grant or prefcnption, Rtx •v, Str 
Robert AtKtntf 6 

а. Mayor hath no more power than an 

alderman in the corporation where he 
is tna) or, 9 

3. Is not of the quorum for eleiEting of an 
alderman, 10 

The mayor is named in the grant as 
patt of the name <R the corporat on, 
and IS not of the quorum, wiibont n m- 
iiig h.m to be fo, 9, to 

5. He IS a mayor irr —- 

but not of power, * 11 

б. At the common law, neither his name 

or office rc(}uire Ins prf/^ ce at the 
chooiiug of analoerman, 11, 14 

7. He cannot a^ eo nomme, but by ti e 
expicls power gisen in the charter, 

I z 

8, ricflions of officers of a corporatic n 

n>ull Ls free, 2 l 

9 M >} or of a corporation is no offic !r 

at tile common law, 1 z 

10 Th" O'-! »inal < f corporations was pr 

ftrv uion of trade, liii. 


tx^ Corporat’on by charter, withort 
fitting f rth tliLirduly or cffice, ha h' 
no }> n cr, tbt d. 

12. t. ompany in Lerdon made a by r- 
law, ihit ( one of tlutn fficuld buy fut h 
a cc 111 dtty vvi hin twt ntv four miL'> 
of Lo L ( \ccf t two n rn ; it is iwO 
larpe to bind at fuch a diflance out of 
thtii jun did ion, Tbe Compavy n/ 
Hotners v. Ba Iom, i ;9 


t COSTS. 

Ste ArirMJfi/ixr 3. 

Ttefpari for breaking of a clofe ai'd 
ITpounding of cattle, and damagrs 

S ven undci forty (hillings, the plaintiff 
hll have his cofis, Barnet v. Begat 

Hh^^tAftetidment after a writ of cirir 
coAs muA be nard. t 3 


<1* 


See Local Acixon. 

t. Where a thing is lawfnf at the tim^ 
of the covenant made, and afterwards 
prohibited by law, yet the covenant 
U binding, Brajau <0. Dean, 39 

2. Covenant to find meat, drink, and 

other ncccfTanes, ttie breach was af. 
(igned III not finding meat, drink, ei 
alta n ce^arta^ and entire damages ; 
thouph thia breach was too general, 
yet It IS good , fur it may bp as ge¬ 
neral as the covenant. Prosier v. Bur- 
dett 69 

3. There mu A be fuch certainty in it, 

that if the defendant (hould be fued 
again he may plead the former reco¬ 
very in bar, tbtd. 

4 Need not fo much certainty in affigi 
ing a breach upon a covenant as /ipo 
a bond for performance of covenant 

tbti 

5. In a declaration in'ccvdtiaht for qui 
enjoyment, the br..ach was, that 
Arang* r habens jus et Utulum entcrei 
&c. without faying what title, and he! 
not we'l affigned , for it may be undi 
the pla ntift iwatietMfMojsx. Archer, 13 

6 To make an afi gnment according 
an agreement between the parties, 
cpunlel Ihould duett, whether 
couufel of the p'aint A or defenc 
fliould advife, jitj.atJv. Suppte, 

7. '' Give, gaont, and confirm,” 
words at the comn-on, lav\ ; and 
fomc cafes IhaM Lc taken to amoun 
a coittaat toj^and Juftd, iiarrtfon 

Atijiin, , , 2 

C O tJ R T. 

1. Ciufenot to be removed out of 
inferior court, ot.Icfs the habeas eo\ 
is delivered to a hf steward b# 
ifiue or demurier joined, fo as 
ji incd within fix weeks after arrdj 
appearance, Aneujshoas, 

2 . If the caufe be tried in an infe 

court, the I'cward not being an u 
biniAer, an atuchtrent (ball go, a 
nymous^ t\ 

3. Amercias 
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^ g* Afficrctament in a court leet is a duty 
veiled in the lord, for which he may 
diftrfun, Matbtws v, Carj, 138^ 

4. Prefentmentin a court leet is the pro* 

^ per remedy when a man is difturbed in 
a common paflage or way, Paiav, 
Fatrickf 294 

CUSTOM. 

%itee Aomittance, Infant 10, Pret 
scRiFTioN 8 , Pleading iz. 

• 

f., A cuilom can have nothing to fopport 
it bift ufage, Perkins v. Titus» 133 

f.Cuftomsaremadeof repeated ads, ibid, 

A cullom muft be certain, or it is not 
good, 13^ 

A cuilom muflbc taken ilriflly when it 
goes to the deltrudlion of an eitate,zz4 

■ A cuilom that every copyholder who 
laafes his land ihali forfeit it, does not 
bind an infant, Rex‘u. Dillijlott^ zzz 

*6. Cuilom amoi^ll merchants, where it 
mull b'e particularly fet forth. Carter 
'-ns. Donjunich, 22/ 

I/. A cuilom muil be certain; and there* 
fore where it was laid for an infant to 
fell his land when he can meafure an 
ell of cloth, it is void for the uncertain¬ 
ty, Pain ns. Patrick, 290 


for if ihe furvive, the damages 

to her, Baldwin v* PlowerHi^ tatl . 

DEBT. 

See Admittance 5, AssignbIent a« 
Judgment i. Quantum Meruit. 

1. Where debt is brought upon a 
cialty for lefs than the whole fum, it 
mail be ihewed how the other waa 
difcharged, Marjh v. Cutler, 41 

2. Debt lies for a fine upon an admii&oa 

to a copyhold eilate, for it doth hoc 
arifc upon any contrail, Sbuttkwerdb 
•V. Garnet, 240 

3. There muil i>e a perfonal contrad* 

or a contrail implied by law, to main* 
tain an adlion of debt, ibid, 

DECEIT. 

See Action on the Case. 

DEPUTY. 

See Office 6, 7, f. 

DEVISE. 

See Tail. 

1. Where adevife ihali not be extended 
by implication, Friend v. Bouebtt, 8t 

2. A devife of ** all my eftate*’ pafle* 
a fee, peeves v. Winningten, 


8. A cullem to have folam et feparalem 
hath been held good, 291 

* 9. Frefcription mgit have a lawful conw 
mencement; but it is fufficient for a 
cuilom to be certain and reafonable. 
Pain V. Patrick, 292 

|0. A cuilom likewife ought to have a 
lawful commencement. Pain w. Pa¬ 
trick, * * 293 


D. 

• ^ 

* ^ DAMAGES. 

Ejectment 3, Joint Action s, 
Trespass a. 

An a&ion brought by baren and feme 
'for words fpoken of the wife, con- 
(b^ing ad damnum if/orum, is good ; 


3. I give all to my mother,** pafTe# 
only an eilate for life; for the particle 
** all” is a relative wiibont a I'ubihta- 
tive, 3* 


A teilator having two fom and four 
daughters devifes his houfes to one of 
bis Tons for life, and after to his four 
daughters, lhare and ihare alike ; and 
if all his Tons and daughters die without 
ilTue, then to his iiiler and her heirs f 
on the death of the /on without ifliie# 


the four daughters are tenants in ComA 
mon, Hanehet v. Tbelwall, 104 

If a devife be made to J, aed thA 
teilator’s Mine is omitted In the will^ 
yet it is good by averring his nstmtjir 
and proving his intention to dev|j(<;J|^ 
dtnenjmous, • _ 

6 . The teilator, after fereraI'’|^^Spl 
legacies and devifes of 
** all the reft and Femainiin||i|i||^ii 
** bis eilate, iceJ* and 
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iliofe words the reverfion in fee pafled, 
Hyliyv. Hyky, 228 

7. By the devife of an hereditament’* 

the reverfion in,fee pafies, LyJcott <v. 
Willow t 229 

DISSEISIN. 

Elfctiok I, Interest *. 

If a fan purchafe in fee, and be 
. difieifed by bis father, who makes a 
feoffment with warranty, the fon is 
bound for ever, Mayor of Norwch 
V. 'JohnJiou, 91 

Z. If leffor make a leaf? for life and die, 
and his fon fnffer a common recovery, 
this is H diffcilin, ibid, 

3. Where an eftate for life or years 
cannot be gained by a difieifin, ibid, 

4. A wrongful entry is never fatisfied 
with any particular efiate, nor can 
gain any thing but a fee-fimple. 
Mayor 0/ Norwich v. '^ohnfion, 92 

DISTRIBUTION. 

Before the ilatute, if there was but one 
child he had a right of adminifiration, 
but it was only perfonal ; fo that if he 
died before adminifiration his execu* 
tor could not have it. Palmer v, Aili- 
e»ci, ‘ 62 


E. 


EJECTMENT. 


I. The demife was laid to be the 12th of 
yunii, habeWovm a pned. duodecimo 
die which mull be the 13th day, 

by virtue whereof he entered ; and 
that tlic deftTid anteo.'ew 12 die 
yunii did ejcdl him, which muii be 
befdrc the plaintiff had any title, fur 
bis leafe commenced the 13111 day, 
not good, £-va»j V, Crecher, 199 


'^i .Deum MESsvAOio^-iT tenEmrnto 
^r'^gtOt'^ood, becaufethe word //orm,H:u;a 
Tiiliilpf an incerctain fipnificatipn ; but 
'Edition, ‘vocat. r h s. 111. /> o ic 
it is good, Hexham c. 

2^8 



3. But after •verdiS an ejedment foe 

a mefluage and tenement,** and 

, ** a meffiiage or tenement” has been 
held fulficiently certain, Stewart v* 
Denton, 238. net is 

4. Ifthe term fhou Id expire pending the 

fuit, the plaintiff may proceed for hia 
damages ; for though the aflion is ■, 
expired quoad the poffelfion, yet it 
continues for the damages, Capel <v. / 
SaUonfiaUt 249 

ELECTION. . 

1. Where the caufe of aiJlion arifes in 

two places, the plaintiff may choofe to 
try it where he pleafes, Nezvton v, 
Crefivick, 165 

2. If tenant at will make a leafe for years, 
and the leffec enter, this is no diffeifin, 
but at the ele£tion of him who had the ' 
interefi in it. Smith <v, Pearce^ 

ENTRY. 

1. In feoffments, partitions, ‘and ex¬ 
changes, which are conveyances at-ths-' 
common law, no efiate is change4 
until a£lua] entry, Thomp/on v, Leach, 

Z97 . 

2. Leafe for years not good without 

entry, Tbompfon v. Leach, 297 

3. Tenant for life, remainder in tail 

male, levied a fine, atul made a feoff¬ 
ment, having but one fon then born, . • 
and rfterwards had- another fon ; the 
eldefi died without iffue, the contin¬ 
gent remainder to the fecond was not 
defiroyod by this feoffment, for it was 
prefeived by the right of entry whiidr 
his elder brother b'ld at the time of 
the fecffineat 'made, ^Ibempfoti v, 
Liach, , 303 


ESCAPE. 

1 . Debt upon an efcane would not lie at 
the common law againft the gaoler*'; 
it was given by the ftatute of Wefl- 
minfier the Second, Rex v. Lentball, 

* 4 S 

2. The fuperior officer is liable for the 
vo'ui.tary cfcaprs fuffcicd by his de¬ 
puty, un!efs the deputation is fpi; lifo, 
Aex Vt Lentball, 

3 - If 
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• j. If an efcape be by negligence.' it muft 

be particularly found, Rexv.Lenthallf 

I ci 

• . ^ ta 

4. A perfon was in cxecation upon an 
erroneous judgrpent, and efcaped, and 
judgment and execution was had 
‘againfl the gaoler, and then the 
firft judgment was reverfed, yet that 
againft the gaoler lhall Hand, GoU •v. 

& tradei 32^ 

E VID E N C E. 

See Witness. 

An affidavit made in chancery 
fhali not be read as evidence, but only 
as a letter^ unlefs oath be made by a 
witnefs that he was prefent when it 
was taken before the mailer. Smith ‘vt 
Goodier» 3 ^ 

2. If a prifoner, appreliended for a capital 

"* offence, make a cpnft-ffion, on his exa- 

. liHnation before the inagiilrate, and it 
is taken down in writing, it may be 
read in evidence againft him, though 
he refSfeS to* fign it. Lamb's Cafif 
N._*37. notis 

3. What fhali be evidence of a fraudulent 

f.-tllement, ibid, 

• 4. An apfwcr of a guardian in chancery 

' Ihall not be read as evidence to con¬ 
clude an infant, Eggitjlon v, Speke, 

259 

£. Inquifitious and heralds books are 

• good evidence to prove pedigree, ibid,^ 

6 . The return of tffe commiftiuners in a 
chancery caufe, that%be perfon made 
oath before them, is not fuificient evi¬ 
dence to convift of perjury, jinony- 
mous, . 116 

Whether a trwi copy of an afEdavit 

' made before the. Chief Juftice is fuffi- 
cient to convi£l the 4)crfon for the like 
pffsnce i Ananymous, \\’j 

8. A verdift may be given in evidence 
*between the fame parties, but not 
^wh^re there are different perfons, 
• unlefs they are all united in the fame 
tntereft, Ltsci v. Novhorne, 142 

p. Conviflion for having tvvo wives ^all 
sot be given in evidence to prove ’^he 
unlawfuinefs of a marriage, but the 
writ muff go to the bifhop, becaufc a't 


law one jury ma^ find it no. marriagi«y 
and another otfaerwife. Style v* 

64 

EXCHANGE. 

An exchangeon^KiQ be executed by eack 
party in their life-time, otherwife it it 
void, 

EXCOMMUNICATION, 

1. For not coming to the* parifh-church* 
the penalties (hall not incur if tba 
perfon hear divine firvice in ap)r 
other church, Rex ’v. Barnes, 4s 

2. The caufes ^hich are enumerated 
in the ftacute muft be containel^ in the 

ftgnif.ca^vit, otherwife the penaltief 
fliali not incur, Serjeant Hasnjon's 

EXECUTOR; 

See Grants, Notice 3. 

1. An executor de /on tort XStMf 
have any intereft in a term for years* 
Mayor of Norwich <v, Johsifion, 91* 

9J 

2. An executor may fell the goods before 
probate. Mayor of Norwich v. yehtt- 

Jton, 9* 

3. If a leffee die inteftate during thetena» 
and a ftrai ger enter and take poffef- 
fion, he thereby becomes an execv* 
tor de/on tort of the term ; and if he 
commit wafte therein he is liable, at 
executor de jin tort, to an adtion 
wajle, Mayer of Norwich v. JobnJiom^^ 

4. An executor may pay a debt upon at 
fmple contrad before a bon^ of which 
he had no notice, Harman •v.Jietrmanf 

' . 115 

5. Whether an adlion of debt will 
lie againft an executor upon •». ant" 
tuatus F 

6. By what words an executor baa m) 
authority only, without an'interic^ Ml 
the thing deviled, Uitchent'v. 

7. If an executor, having botb.>,ip|||| 
of his teftator and of his own/ 
omnia hona fua j that Which he 
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«eCHt6r will Aot oafs, ftr they are not but if oppreffive they moil be indifteA 

|>roperly Colt v. Knight^ 278 for extoriioo, Jaanymout, 347 


EXPOSITION OF WORDS. 

See Nombek. 

Sttbfequent words may explain a for¬ 
mer lenience in a deed, but in wills the 
iiril words guide all which follow, 
friend v. Bone bier, 8z 

a, Aftion was brought by original, for 
thaMhe defendant/r^ca/. fmtet adhue 
fro/equitur in the admiralty; thofe 
words “ adhue pro/equitur*’ lliall not 
be cor.ftrued to inafee it fubfequent to 
the original, but mull refer to the time 
of fning it foi th, Joiner v. Britchard, 

»03 

5. In what cafe the w'ord ** aitaintj (hall 
have the fame fignificaiion with the 
word cenvi3f*' Goring v, Dteting, 

^57 

4. Doubtful words muft be expounded, 
always againft the leiTor, OJborne v. 
Siev'ard, 23 ® 

c. To make an affurance to the obligee 
and his heirs, the conjunftion and 
fhall be taken in the disjundtive. Ship- 
■iey <f/, Chappel, *35 


F. 

FAIR. 

See Trade. 

If the place where a /a/r (hould be kept 
is not limited by the grant, it may be 
kept whetc the grantee will, Dix»t <v, 
Rohinjon, 108 

FALSE IMPRISONMENT. 

It wiK not He againft a ftieriff for taking 
the body by virtue of a ea./a upon an 
errpn^us judgment, for the execution 
is good tifl avoided by writ of erroi. 
Strode, 325 

^ FEES 

of the crown eftice,- th 
will not regulate upon a motion. 


FINES LEVIED. 

See Tenant at Will 6. 

1. If one of the cognifors die before t^o 
return of the writ of covenant, it ia 
error; but not in the cafe ot a pur- 
chafer for a valuable conlideratign ; 
for the Court will interpofe, Okel v. ' 

^ Hodgkinfon, 99 

2. If the cognlfor die after thg entry 
of the king's illvcr the fine is good. 

Ball v. Cock, 140 

3. Writ of covenant, tefted 15th of 

January, returnable in Crajlino Purifi- 
eattonis, taken by dedimus 18th of 
January ; the cognifor died in Eafter 
week following, but four days before, 
her death the king>’s filver was entered 
as of Hilary Term precedent; "this 
was held a good fine, Warneombe nt,, 
Carril, ... 141 

4. Where a perfon is in pofleflio n by 

virtue of a particular eftate for lil^ 
and accepts a greater eftate, it ftiall 
not diveft the eftate of thofe in re¬ 
mainder for life, fo as the fame may ' 
be barred by fine and nonclaim. Smith 
V, Pierce, jp- 

j. If a leafe be made for one hundred 

years in iruft to attend the inhfirit.incea 

^ and thecejiuy queuu/t being in poil'eftion^ 
demife to another'for fifty years, and 
levy a fine, ,and the five years pafs, 
the term for a bundre^ years is dlveiled 
by this fine, and turned to a tight, and 
fo barred, Smith v. Pierce, 196 

6. In what cafes a fine is a bar, and whit 
not, ibid, , 198 

FINES UPON ADMITTANCE. 

See Au^’IxTA^'CE, Copyhold,Deb^ 4, 
Infant 9. 

«'• » 

1. The Judges are to determine whether 

it be reatonable or not, Ptrkim v* 
Tim, 134 

2. Lord cannot enter for non-payment 

cf an unre«foDab]c fine, J34 , 

FORFEITURE, 
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FORFEITURE. 

If tenant for years make a feoffment it is 
a forfeiture ; tvit if he make a leafe* 
and releafe, though it be the fame 
operations yet it is no forfeiture, Xgx 
Ltnthall, 151 

FRAUD. 

See Evidence. 


GUN.* 

Justice of Peace 3.* 
ConvlAion before a juftice of peace nppa 
the ftatute of Hen. )i. for keeping il 
gun, not having tool, per annumt, 
qUASHED, becaufe it «vas fald n»m 
babuij/itt\n&eidi of** nunquam babah,’* 
100/. per annunit Rexv. SiUot, afo 


G. 

GRANTS. GRANTOR, AND 
GRANTEE. 

|. Where an intereft is coupled with a 
trull in a grant, it (hall go to the exe¬ 
cutor of the grantee, Proilgers v. Fra~ 
icier, ^ 43 

2. *Grants mud be certain, otherwife 

they are void, 134 

GRANTS OF THE KING, 
grant from the crown for the foie 
printing of blank bonds, excluftve of 
all other printers, is not good. The 
Earl of Dartmouth v. Darrell, 75 

2. A grant to reftrain trading to parti¬ 
cular places is good, 77 

3. But n grant of foie making cards is 

not good, becaule it redrains a whole 
trade, ^ ibii^ 

4. A grant cannot diveft the fubjefl of a 
right enjoyed long Ifbforeic was made, 

• ibid, 

5. Cannot difcharge a perfon of a duty 

to which he is made liable by a fubfe- 
quent ad of* parliament, Brett <v. 
Whitchot, • 96 

6. Difference betwee'n the king's grants 

and prohibitions, 78 

g. Where the king’s grants ought to be 
taken very ftridly, Rex n/t Sellars, 

^ 168 

* 

In a quo ivarranto the defendant 
pleaded, that the king was feiled in 
fte of a ** franchife,” who granted it to 
Another habendum ** the hunefred 
whether good or not i Rex vlKin^-- 
1 §ills ' *99 


H. 


H A l^E N D U M. 

1. Where it ffiall be faid to e^lain thO 

general words preceding, Frieud <6. 
Bouchitr, St 

2. Nothing paffes in the habendum boc 
what was mentioned in the premifes, 

tJEvans V, Crocker, 19:9 

HEIR. 

1. On error by the plaintilF ut een/augui^ 
neus et bares, y\%,jilius, c. it is 
cient, without (hewing the delcenC 
from more ancedors. Price v. Davie*, 

15a 

2. Where he fhall take by defeeot, and 
whereJ>y purchafe, Hiicbins v, Bajfett, 

205 

3. In a bond, where the word ** heir** 

is a word of Hmitadon, and not a 
deitgnation of the perfon, Shipley vi 
Chappel, 23f 

4. If a reverlion in fee defeend to an heir 

after the eftate tail fpent, a^d an a&ibn 
be brought^gainft him upon a bond 
of his anceffor, it is not neceflary that 
the plaintiff name all the intennediare 
remainders, but him whd was Ia|t 
a£lua!!y feiied of the fee, B^e/laww- 
Rowden, 2^3 

H E R I O T. ' 

]. On a leafe for ninety-nine yearv»jf 
B. and C. lb long live, paying an he 
upon the death of either, if Ae' 
the term, no heriot fhall ^e 
the affgnee, OJbeu^n v, Steteod^ 

2. If a leffor vauyJBze or dijlrai 
riot fervice, he may difiraitt' 
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#f »ny man‘upon the ?and ; biiti’fhe 7 . The king has power to grant hi**' 
feizp. it mail be the very beait of the eflaie to atiy perinn without account 

tenant, iM. to be given« nij. 


g. Where an h'riot is reserved upon a 
demife, it dilFei» from tno<e wlucn arc 
due by tenure, OJbo*n <v, tite^ward, 

231 

4, A leafe was for ninety-nine years jf 
** M.and D. fo long live, reUrvinvan 
•* heriot after death of either, pros ided 
•• if 2>. furvive no her ot t > be paid,’^ 
but M. furvived ; and the Court was 
divided wheth'r a heriot ihoalJ be 
paidy OJic/ H n;. Sti -u-aij, 230 

HIGHWAYS. 

m 

A man cnnnrt be exempted from re¬ 
pairing lie giant of the king, if 
made before the If tvi-e i i-’liili > and 
Mary, winch chi,gi.s him torti-air, 
Srett V. h ‘fit Lot, 96 

fl 

HOMINE R^prXGlA^DO. 

1, Brought for a nionll'T ; and on the 

return of the fli r fi th it he* 1 id re¬ 
plevied tne b< i\, he was bailed, 6/r 
Thomas Gt avthan^s C tfe, 121 

2. A bomt,c ttflci, tJ»lo brought for a 

young woman t iken out ot her parttits 
cufiody, and marti'*d againll her con- 
fent. Call hr ap v. Ariel, • 169 

HUE AND CRY. 

, SuC Roi»IlER\. 

HUNDRED COURT. 

*. This court wa- firff derived from the 
county couit, Rirv, Ktngjmul, 200 

%m llundieds iv<ie ufually gianted to 
abbots, and tl...ir puflefiioiis coming to 
THE CBOWM by difiolutton of tbeir 
abbtes arc riK'gcd, and c uinot be re- 
granted, lleji ‘i>. h.t ig/nu /, 200 

( 

-1 — - ^ - 

I. 

I D E O T. 

HP diiTcrs from a lunatijpy FtoJ~ 

«. TraMU, 43 


3. If a giant be tnadtf of an ideot by the 
king, and the giantee die, bis executor 
hath an intereft in him, ihtJ, < 

JEOFAILS. 

Se( llSDIClMlNT S, Ti'AVI’RSI- 4, Va- ^ 
RIANC E z. 

Nonj of the ftatutes of Jeofails help 
an iiifufiicicnt indidfmenc, Rex v. 
Spailt, 519 

2. Vaiiance between ori|;inaland decla¬ 

ration not aided by the flatnte of Jeo- 
f.iils, Taylor v. BnnAley, 136 

3. Want of concluding without a tret- 
a.etfe is but matter of form, and aided, 

£ radium v. Ktutter dale, 319 

INDICTMENT. ‘ . 

1. An indidfment for ufing of aliat 

•• pttees’* than enjoined by.the Book 
of Common Prayer ; it may be upon 
an extraordinary occafion, and fo no 
offence, Rex v. Spat is, 79 

2. An indidlment for (candalous words, 

will (her it iieth as it doth for libels, 
th * cne being a private, the other a 
j'ublic ofience, Rex v. Darby, 139 

3. An indidlment for barretry in foliciting 

cf a fiiit againll another who was not 
indebted to the perfon, Rex v. . ■ f 

‘ 97 

4. An indidlment will lie for fuch words 

for IS Inch an adion will not, Rex v. 
Darby, 139 

An indiflmrnt for a riot in unduly 
eledting of an aldeftnan of Brtjtol, not 
being lumironed by the mayor, Rex 
a/. Sir R. AtKiKs, g 

6 , Exception to an indi^ment, visa, doth 
not fay that it is aait^ua •vtllet, or 
whether it was a corporation by chUr- 

, ter or prefcription, of which thetCemre 
cannot judicially take notice if ftotw 
ihewn, Rexv. Adkins, g 

7. Doth not fay that any charter was 

granted to the city of Bttftol, where 
the not was fuppcfrd to be commiaed,, 
Rtx V. Aikinst 7 « 

i. An 
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^ 9 . An indiiElment mull be very exaO; and 
certain, for it is not aided by any fla- 
tute of Jeofails, 

9. An indiflmenP for treafonable words^ 
preached in a fermon, wiz. ♦* We 
** have had two wicked kings toge- 
•* ther, &c.” whether good without 
fome preceding difcourfe of the king ? 

. Rex‘Vm Ro/eivellr 53* 54 

JO. An indiftment for a libel exprelTing 
* only part of a title, as ** The BiQiops,’* 
may, if from the nature of the libel the 
meaning be clear, be applied by an 
innuen/io to^ “ The Bilhops of Eng- 
•* land,” Mr. Baxter*i Cafet 69 

II* An indidment for fubornation of 
perjury, in perfuading another tp 
fwear, and doth not fet forth that the 
oath was made that it might appear 
. that the thing fworn was falfe, Rex v. 
Hinton and Brtmm, 122 

i 2. An indifiment quafhed becaufe the 
words prr facramtntum duodecim probo- 
rum ftJegalium hominum were lett out, 

ibid. 

13. An indidtment for ufing a trade, not 

being an apprentice, upon 5. Ellz, 
and doth not aver that it was a trade 
ufed before the making of the 
Anonymous f 152 

14. An indiflment for not ferving upon 

a wardmote inqueft quaihed for uncer¬ 
tainty, Rex <v. Sellars, j 63 

15. An indiftnsanw for perjury by the?* 

name of A. B. de parochtd de Algate, 
and did not (hew in*what county it 
was ; foriwbich reafon it was held not 
good, Rex v. Darby, 139 

16. In indidments«thgre muil: be an ad¬ 
dition to the perfon and place, vix. 
to the perfon, of what eilate and de¬ 
gree he is ; to the place, vix. in what 
hamlet, town, place, and county, he 

Rex v. Darby, 139 

17. The elation of an indiflment eorsm 

yu^btiarits ad pacem diSi domini reg/s 
eonfernsand. is good, without faying 
•* nunc,’* 140 

18. An indidlment for burglary, the very 
day need not be fet down j for if it bj 
cither before or after the offence, th^ 


jury ought to find according t# the 
truth, Syfr*s Ciafe, *141 

19. It is fufficient to lay the faft to be 
committed in parothid, l^c. withont 
laying a vill, though pariih is an ec- 
clcfiafiical divifion. Goring v. Deering, 

20. An indi&ment qaafhed becanie it 
was, “ per facramentum iz free/entat, 

exijlit modo et /ermd Jijuen. MideU 
** vi%. juratores pro domino rege prat» 
/enfant.** and it (hould have been 
prafentat. exiftit quod, ksfe. and WOt 
modo et forma, Rex v. Griffiths, zi>t 

2 1. The certainty of the fa£l ought to 
be particular]^ alledged ; if for mur¬ 
der, it mull be alledged that a ftrolce 
was given, Rex v. Griffiths, ZOZ 

22. Pardon was pleaded, and judgmteit 

quod defenJens eat fine die ; but being 
convidled of manflaughter, his g^ode 
•were forfeited.; and though he waa 
out of the court by this pardon and 
judgment, yet the indidment waa 
qualhed upon a motion for a fault in 
it; and this was to prevent the feizure, 
Rex >v. Griffiths, zOZ 

23. If two be indided for a cenjpirtuy, 

and one of them be acquitted, and the 
other found guilty ; the acquittal o| 
one is (he difeharge of the other, Rex 
V. Grimes and Thomp/on, 220 


INDUCEMENT. 

In trover, thecontrad is but inducement, 
the canfe of adion is upon the conyer- 
iion. Be/bn v. Sandford, 32a 

INFERIOR COURT. 

See Court* 


INFANT.* 

See CoTYHOLD 2, Custom s> T* Er*. 

DENCE 3. ^ 

I. After three proclatnadons in a coaft 
baron of a amnor he did not cotne CB 
be admitted to a copyhold efiate^ htul 
held no forfeiture, Rex <v. 

A 

z. If an infant have aoefiate up. 
dition to be performed by 
is broken during hi« minority, 
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z» gone for'ever. Re* **/« Dtlbfen, 

222. 224. 226 

The law will not allow the privilege 
of infancy to work a wrong to any> 
body, Rex w. Dtlhfton, 222. 226 

4. Shall not be prejudiced by the laches 
4>t another, but (hall be anlwerable (or 
iiimrelf, Rex v. DslUjlen, 222, 223 

5, Cuftom to be admitted after three 

proclamations ivill not bar htm if be¬ 
yond (ea, Rex Dtlltfton, 222 

6 * He is not obliged to be admitted 
during his infancy, 223 

y, Hts fe ifmenc is no forfeiture at the 
common law, » thid. 

i. If he do not prefent to a church 
within fix months, 't (hall lapfe, tkd. ' 

jf. He niay be admitted to acipyhold, 
but not obliged to pay the fine during 
hts nonage, 224 

to. May be b-^und by afts of neccKity, 
and by fome cuiloms, tb d. 

It. Where he has a right, it (hall be 
preferved after a fine and non-claim ; 
but be has no right before admittance 
to a copyhold, 226 

I2U Cafes of coverture and infancy are 
^ided by the (ame reafoii of law, 
fo are cafes of infants and lunatics, sbid. 

*3. W'here he breught an aUatta querila 
to avoid a *'atute ei rcred into by him 
in his minority, Ansn motts, ' 229 

14. A furrendtr made by an infant ip 

VO d, » hot pf n j. Lcaih, 303 

15, Where ads done by an infant aie 

void in ih niitUes ; where voidable, 

%b<mpfoH w. h-ach, 307 

&6. An infant, w ^en made (?''fcndant,mjlt 
appear bv ouaidian, and not by attor¬ 
ney*, for ne h s not capacity to c hoo(e 
one: the ap^carante bygUitdiin is 
the a6t of the Court; bat when he is 
plainiill he may fue qsr proebem amy^ 
Fusbgttaid w. FtllietSf 236 

.7, In replevin, if the defendants make 
cognizance, and one of thcm,Deing an 
|nfant, appear per attornatam, it cannot 
M pleaded in abatement, or afllgned 
(■(Sfap^rror, An'vjmous, 248 

if an infant be adtniniilrator he may 
tfPS an action of debt per atteraaium. 


becaufe be foes in the right of 
tber, Anoi^meus, 24B 

19. Where be recovers as plaintiff, the 
defendant (hall not aflign infancy for 


error. 


tbtdw 


20. Anfwer of his guardian in chancery 
(halt not be read as evidence at law to 
conclude him, EggUflon v» Spele, 239 

21. He is not capable to take a forrender, 

becaufe he cannot give bis affent, which 
is an effcntial requifite to a furrender, 
^hompjaa v, Leach, 298 

22. Releafe by an infant execuior it no 

bar, for it works the ileilrudlion of bis 
efiate, 7 hompjon v. Leach, 305 

23. An infant cannot furrender a future 
intcrefi by his acceptince of a new 
leafe, or make an abfolute furrender 
of a term by deed, Thompjon Leach, 

304 

INFORMATION. 

fa An information for a forgery brought 
againft a coroner^ whd snferted the 
names of two perfons in an indidlment 
upon his inquefl for a murder whom 
the jury had not found guilty, Rex v, 
Mutjb, 66 

2. An information for a r iot in breaking 
a bank and diverting a water-courfe, 
the jury found quoad ftaSl/onem rtpar 
guilty, and quoadriotam not guilty; for 
which reafon the judgment was ar> 
refitd, Rex w. Couljen and Others, ^3 

r 

3. An information will lie for goin^ 

armed to tferrify the people ; for it 
is an offence at common law, Str John 
Knight's Cafe, 118 

4 An information for forging quoddam 
/cuptumper quod K, was bound, is bad ; 
fwr he cannot be bound if the bond 
was forged, 'Rex v, ————, 104 

3. An information for perjury in 2 de- 
pofition taken before commiflioners in 
chanctry, whether they ought to be 
prefent to uftify that tKe deftfUdant is 
the fame perfon I Amnymus, 1 ill. 

6. An informaiion of perjury will not He 
againft a per Ion for fwearing to rite 
value of lands, if not true, 134 

7 An information upon the e. £Ifo« 
c. 4* agaiuft a Turkey merchant for 

employing 
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mm in his hoafe tQ drefs 
cbth ; aitd ic was b4eld to be exercifing 
the trade of a clothworker* Hoibs 
^u.TTouMg, , 3x5* 

t. But an information will not lie on 

5 ;« Slia. c. 4. againft a journeyman 
or working at a trade, though he has 
not ierved zxnapprtnticejhip to it, Beaeb 
V. Turner, 317. »«/// 

INNKEEPER. 

See Pleading xx. • 

FN QJJ I S I T I O N. 

See Melivs Inquirendum. 

X. An inquificion found a perfon to be 
AN IDIOT per fpatium oclo annerum^ 
and held that thofe woi dsarefurplufage* 
for he muft be fo a nativitate, Fred- 
gert V. Frajier, 44 

a. An inquiGtion qfnalhed, becaufe the 
• year of the king was omitted, Rex v. 
Hetber/aU, 80 

3. An in^uMition taken before a coao- 
NJi R •vifum corporis of a perfon 
who had drowned himfclf, that he 
**fujffeeat, et emergit/uit,** is good ; for 
the word fuffocat. fufficiently exprelles 
the fenfe; but if it had flood Gngly 
upon the word emergit it had been in- 
fenflble, Rex w. Sabway, 100 

4. Nothing is refted ia the king before 
office found, ibid, 

*5. In an inquifltiog it mofl always be* 
found that there is an eflate in the 
perfon offending, aiA a caufe of for¬ 
feiture of^ihat eflate to veil it in the 
king, Rex v, fFarden of the Fleet, 

• 336 

• • 

IN T E.R E S T. 

See PARObw 4. 

I. Where a man may have an intereil ia 
^ chattel without a property. Palmer 
V, Ailieoejt, 6t 

Jt? Oil a devife to a wife and children 
after debts and legacies paid, an inte- 
reft vefls in the devifees ; but it ia 
> Otterwife in caft of adminiflration, 
. fet there no intereft vefls till aSual 
diftribution. Palmer, v. AUiceci^r 

Voi.. III. 


3. A man may Iiave a {froper^^ 
not in himfeif, as in the cam 
tenancy, w. J>kvtking, 957 

INTESTATE. 

See Administration. 

I N N U E N P O. 

I. The proper office of an innuendo is to 
make the fubjefl-matter- certain, Rex 
•V. Rfewell, 53 

s. It will not help infenfible words, iSor 
V, Rofewell, 54 

JOINJEN ANCy 

TENANCY IN COMMON, 

Abatement 3,Baron andFeme sag 
Interest 3. 

I. If one jointenant bring an aflioa 
againfl the other, unleu he plead 
lEhe jointenaucy in abatement . iho 

J lainiiff will recover, Upton v. Daw* 
>ng> 97 

2. If twp coparceners leafe a houfe, and 
the rent is arrear, and one bring an 
aftion and recover, judgment fliall 
be arrefted, becaufe both ought to join, 
Anonymous, 109 

3. Tenants in common muft join in die 
perfonalty ; but it is otherwife in real 
aAions ; for though their eftates are 
feveral, yet the damages to be reco¬ 
vered furvive to all. Anonymous, 109 
4. Where one commoner may bring an 
aflion againft his fellow, Fijher v. 
Wren, 251 

JOINT ACTION. 

See Action for a Wrong 6^ Join* 
TBNANCY • 

I, Where an aSion may be joint or A* 
veral at the ele^on of the plainttIL 
ClasctoH V. Swift, • . B9 

2. Where an adlion is brought hgainft 
three. defedSants, who {dead jmndy 
the jury may fever the damages,, 
the plaintiff may take exccij 
melioribut dasmnis, as well 'as^ 
their pleat ate fevaral, and 
feveriu dines, Redngt v. St 

B b 
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3. J-udgmeni • againft two, and one 

. brought a writ of error, and aligned 

the infancy of the other for error, the 
writ was abated becaufe both did not' 

^ join, Haeief V, Ilernet 134 

4. Tin* defendants in the original »£lion 

mull join in a writ of error ; but it 
feems otherwife where the piaintiiis 
bring error, Haciet a*. Herne, 13 3 

5. If two covenant to fell lands, and the 
purchafor agree to pay the money to 
one of them, he alone ought to bring 
the a£lion, 7 ipp(t v. Havokey, 263 

6. Where there are feveral proprietors 
c£ a veflel for carriage of goods which 
aredamnged by cafjying, the afiion 
mull be brought again!! all or againft 
the mailer alone, Bo/oa <&. Sandford, 

321, 322 

y. Where two tenants in common are 
Aied for the not fetcing out of tithes, the 
action ought to be brought, not ag^nil 
him who fet them out, but againft the 
other who carried them away. Sir John. 
GerrareTs Cafe, 322 

8. If two are bound jointly, and one is 
fued, he may plead in abatement that 
he was bound with another, but cannot 
plead non ejl fa&um, cited Bofon v. 
Sandford, 323 

In all cafes which are grounded upon 
contrails, the patties who are privies 
mull be joined in th'e aiflion, ibid. 

to. The a^ion muft be brought againft 
all where a promife is created by law,^ 

324 


ISSUE. 

An ifl'iie muft be joined upon an aftirma* 
live, and a negative by concluding to 
the countrj^;:,. Clerk ‘v. Hejkint, 80 


JUDGES. 

The making, altering, and difplacing, of 
feveral judges, ferjeants at law, and 
cotmfel,. 7(.v^9, lioo. 104. 

125. 143. f^i. 23^. 

STICKS OF PE,ACE. 

es ag^nft the ftatute of 23. 

. z. f6r not coming tp church, 
enquired of by juftkfs in their 
. Rex fu. Sharlt^ ^ yp 



2. Although a ftatute appoint' a llun|;« 
finally to be done by juftices, yet the 
court of king’s bench may take cbgni- 
zance of it, Rex Plowright, 95 

3. In a 4onviflion for keeping of a gun, 

the time when he had not tool, pert 
annum muft be precifely alledged, Rttn 
V. Silcot, 280 

JUSTIFICATION. 

Pleading 4, 5. / , 

1. Where a juftiiication is pleaded by 
way of excufe to an aflion of trefpafs 
for the taking of any thing? the de¬ 
fendant muft aver the'fafl to be done, 
and fet forth the warrant to him dU 
rc^ed, and the taking •virtute war¬ 
rant i, and not generally that be took 
it by a mandatCy Mathews v, Cary, 

' 138 

2. In replevin, where the defendant makes 
conufance in right of the lord, he may 
juftify the taking generally, . ibid. 

JUDGMENT. 

I. At the common law, no execution . 
could be of a judgment after a year 
and a day, but the remedy was to 
bring an adion of debt upon jadgment^ 
Obrian v. Ram, 187. 189 

a. ^Nowa feire facias is given upon a 
judgmciit after the year by tHe ftatute . 
of W. 2, Obrian v. Ram, 189 ' 

3. When a judgment is once execute^.' 
the goods are in cuflodia legis^ and (hall o 
not be taken away by an exchequer 
procefs, or Sy the commilHoDers of 
bankrupts, Leehmere vi ^borowgood, 

*36 


L. 

LAPSE. 

See NoTlcSji 

LEASE.’ 

1. A covenant in a ^leafe for yeat| tba^ 
the Itjftt (hall pay the rent wittottt 
naming his executors or admtutftrators 
is determined by his death, 

•V. Stewfirdp a|t 

3. A leafe for ninety-nine years, if ifaiM 
perfons, or any of them, fo lote live, 

refer ving 
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rtCnviag a rent, and an heriot upon 
Che (}eath*of either, the beaft of the 
ai&gnee Oiall not be taken for a heriot, 
for the leflTee is j:o pay his beft beaft, 
and that ihall not be carried farther 
than to the perfon named, ujborne v. 
StewarJ, 231 


LIBEL. 


, If privity of contraA be gone 
making an aftignment, and only A 
privity in law remain, the action mnft 
be brought in the county where th« 
land lies, 


M. 


A fine and corporal poniftiment may 
• be impofed upon the offender after^ 
conviAion, Rexv, Dangtifieldf 68^ 

LIMITATION. 

If an eftate b^fettled upon truftees to 
the ufe of and her heirs, provided 
file marry with the content ot truftees, 
remainder over to S. this is a 
tion and not a cmdttton, Malloou v* 
Fttxgerald, 32 

VMITATION'OF ACTION, 
t. Where a trelpifs Is laid with a »«//• 
niutn io for more than fix years, and the 
ftatute 21.* Jac* i.c. 16 pleaded, and 
entire damages, it muft be intended 
only for chat which falls within the fix 
years, and that the jury rejefled tne 
TCginning of the trefpafs, Aldridge nt. 
Duke,' 111 

2. This ftatutc relates to a dtjltn 3 and 
not to a continued accoant, Aldridge v 
Duke, 11 a 

It provides a remedy when the plain- 
tifl' is beyond fea |C the Arne when his 1 
right accrues, and faves it till he 
returns, HaU v. IVybFnk, 31! 

4. By 4. fc 5 - Ann. c. 10. where thede- 
fendant is beyond lea, the plaintiff is 
incitled to the a^ion within fix years 
after his return, Hybank, 311, 

LOCAL ACTIONS. 

1. Covenant will not lie by an afiignee 
mX a reverfion againft an afiignee ot a 
leffge in any other place tnan where 

fand lies. Barker v. Darner, 337 

2. Debitum tt centfaBus font nulltm loci, 

ibid. 

3* Debt for rent upon a leafe for years 
brought upon the contra^, and cove¬ 
nant between the fame parties, are 
tranfitoiy, ibid. 


MAYOR. 

S'e CoRPORAnoK. 

MARRIAGE. 

H 

See Condition 3, Evidence 7, Limi¬ 
tation, Notice. 

I. A maid above twelve and under fix- 
teen taken from parents or guardians, 
and married, forfeits her eftate to the 
next in remainder during her life, 
Hicks V. Gore, 84 

a.^heremuftbe proof of the fiealingf 
an heireis, either by fletght or force, to 
bring the perion within the ftatoce of 
4, & 3 Phil. 8 c Mary, c. 8. Caltbrep 
V, Axtel, 169 

3. There muft be a continued dififent eai 
the parent or guardian ) for if be tir 
Qie once agree, it is an afiTent within 
the ftatute, though he or Ihe difagree 
afterwards, Cnlwrop v, Aeetel, 169 

4. Marri/ge de /uBo is triable in the 
temporal conru, out de jure in the 
fpintual court only, Beyle v. B<yl»u 

* idf 

MANDAMUS. 

1. Denied to reftore a perfon to a ft!- 
luwfhip of a college, rarktufou^s Ce^, 

a6| 

2. Denied to reftore a jsroftor to bis 
office in DoSon Commons, Leigh*s Ceffiu 

33 * 

3. It has been granted to reftore an 

attorney, Lei^hs Leje, • 333 

4. it will not to reftore a ftewatd of * 

court baron, 3 H 

MASTER ANDIsERVANTv , ' 
&ee Robbery a. uti 

t. Where the aA of the fenrai)|^hra 
charge the mafteri Bf/en v* AeifPlIMs 

9H 

a. WIiSf* 


B b 2 



A ITABLB OF PRINCIPAL MATTERS. 


ft. Where the aafter may have an sU^on 
for a robbery done upon the fervant, 
J^btomh <v. EUhorat aSy 

MELIUSINQUIRENDUM. ' 

I. Not granted but for a initJemeanor in 
the jury, Rtxv. Httberjall, to 

ft. It never helps a defeAive inquifition* 
Rtx V. H'artUn of the Fleet, 336 

3. Whether it may be granted to a co¬ 
roner after an inquiiitionyv/rr viAm 
carports, Rex v. Bunny, 238 

MERCHANTS. 

See Custom* Fleas and Pleading. 

MISFEAZANCE. 

*• Not guilty** is a good plea to any mif- 
feazance vvhatfoever* Bejon ^and- 
ford, 324 

MISPRISION OF CLERK.«r 

See Amendment. 

MIS-TRIAL. 

It la not a mif-trial where the day ai^d 
place of the affizes is left out oi the 
difirtngae, for the Jurata is the warrant 
to try the cauie* 7 be Earl of Tarmouth 
Darrel, 78 

* 

MORTUARY. 

A mortuary is not due bat by particular 
cuftom of the place* Proud *v. Piper, 

268 

MONOPOLY. 

The definition of it* 7 'Ae Company cf 
Merthant Jdfventurert v. ReSowe, 131 


N. 

K£ EXEAT R.EGNUM. 

!• Is ft writ grounded ujpon the common 
law* and not given by any particalar 
> RaMte* Rebo*ve*t Caf, lay 

K* Xl: liem to prevent a perfon* who has 
WWii^ an betrefs without her pa- 
TtWti confent* tpAag beyond IH* Cal- 
$onep Axtelt, 169 


NOLLE PROSEQJtri. 
Whether it may be entered after the 
jury is fworn* Ananymoas, 117 

NON pOMPo's MENTIS. 

1. If he releafe his right* that (hall not * 
bar the king, but he (hall feize his 
lands during life* Thompfon v. Leach, 

30} 

ft. Surrender made by him is void, 303 
•3. He may purchafe lands j and may 
giant a rent-charge out of his ellate ; 
and (hall not plead infanitj' (o avoid 
his own aAs* . 309 

NOTICE. 

See ExteuTOR 115. 

. A fetilcment was made in trull for A. 
provided Ihe married u ith the confent 
of truftc es, leniamder to B. (he married 
without confent Whether the truftees 
ought not to give notice of this (ettle- 
mtnt before the marriage i or, Whe¬ 
ther the eltate is for/eited V'lthout no¬ 
tice ? Malloon n> I liasgerdld, 29* 3a 

2. Where conditions are annexed to 
eilates to pay money* notice is necefla- 
ry i but where eftatesare limited upon 
performance of coliateral a^Ri* notice 

^ 15 not necelTary, 30 

3. Lapft (ball not incur upon a depriva¬ 
tion* unlefs notice be given to the ' 
patron by the ordinary himfelf* 31 

4. The hcirhimfel^ought to have notice ^ 

of fuch conditions which his anceftor 
has put upern his efiate* becaule he 
has a good title by defeent* 34 

5. Where nonce ought to be given of 

debts to an executor* HatmM w. 
Harman, * * 113 

N U.m‘ B E R. 

Where the lingular number (hat! be in*, 
tended by the plural ; as by ebtldren ie 
meant ehtld. Palmer <a. Alheoek, *63 


o. 

OBLIGATION, OBLIGOR* AND 
OBLIGEE. 

I. Debt upon bond will not He beforis 
the day of payment is pafied* but it 

may 
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mty be reTeafed before, Paliatr v. 
Allicoekt 61 

i^<rr<f,WhetheT^^eHt confciTed under * 
band and feaf-will amount *> an obli¬ 
gation, The Couateft of Pljmouth v, 
Tbrogmoriomt 154 

OFFICE AND OFFICER. 

X. Whether the oHice of marlhal of B. R. 

* can be granted in trutt, Rex -v. Len- 

tball, 14 

a. It Cannot be granted for years, ibid. 

Non-attend4hce, Whether a forfeiture 
or not ? 146 

4. Non-feazance is a forfeiture, ibid, 

5. It lies in grant, and cannot be tranl^ 

ferred without deed, 147 

.6. Neither a judicial nor a minillerial 
officer may ma||;e a deputy. unhTs 
• tfiere is an exprefs claufe in the grant 
that it may be executed per fe vel 
deputatum^ 147. 150 

7, Marihal of i. R. may grant that 

office for life, but cannot give the 
grantee power to make a deputy, 147 

8. That office may be gran.ed at will,149 

* 9. Deputy maybe made without deed, 150 

10. But fee 27. Geo. z. c. 17. 151 

ORDINARY, 


8. Afterwards by the Ibttuteof 2 1. 

was compelled to grant it to the vadotr ‘ 
or next of kin, or ootti, 

9. Before the llatute of Didributions he 

alw.iys took bond of ttie adininiftratoe 
to diflribute as the ordinary fhould 
direcl, ibtd, 

outlawry. 

1. Outlawry for treafoh cannot be x«* 

verfed without the confent of the 
ATTeftNxr-GENERAi., HoUowe^*t 
Cafe, 4E 

2. Outlawry for treafon, the party Was 

taken within the year, but becaufe he 
was apprehended, and did ndt render 
himfelf, he had not the benefit of the 
ilatutc 5. & 6. £dw. 6. C. 11. Arm- 
ftroag's Cu/tt 4^ 

3. But in fuch cafe the benefit of the 

.^atutc is now allowed, 47.' notis 

4. Outlawry for treafon, and a role of 
court for the execution of the perfon* 
Rex V. Ayieffe, 

5. An rutlawry for murder againft three 

perfons rcveifcd, becaufe it did not 
appear that the court was held pro to- 
mit at Uy po 

6. An ontlawry is bad, if it be fmd nom 

conparmity but do not fay ntf eorum 
ali^uis comparuity Ansnymeut, 90 


1. Probate of wills did not osigina'Iy be¬ 
long to the ordinary 

Dovery 24 

2. He had no power at Common l.iw over 

the inteftate’s eflate, 25 

3. An adion lay a^-.ainll him at common 

law, if he got tht! g(;ods ;ind rctufed to 
pay the inteilatc*.s debts, 25 

4. Was alone intruded by the common 
law as to the diilribution of the intef¬ 
tate’s elbte. Palmer v. AUicock, 59 

Afterwards by the ftatute of XFi 2. 
he«was bound to pay debts f« far as 
*he bad affets, 60 

6 . Then, and not before, an aAIon of 

debt might be brought aeainft him 
if he diipofed of the goods without 
paying debts, ibid. 

7. By the ftatuteof the 31. Edw. 1. c. 

he was bound to grant adminifiration 
to tho next of kin, ibid. 


P. 

PARDON. 

1. ThekJngj^ has power to pardon uvx- 

PER bv general'words, Rex v. Con^ 

and ObnaXy 37 

2. Where bis power is refirained by aft 

of parliament, yttn^n obfant* wss 
a difpenfation of it, * 38 

3. A fuit commenced for dilapi^* 
tions, which is to have fatisfaftioA fetr 
.damages fullained, is not pSHbintd 
by thefe eeneral words, ntise. 

** fences, Contempts, and penalties,^ 
Peel V. Trumhaly . / 

4. If an intereft be vefied in the^ 
pardon of all forfeitures** 
diveft it without plrdcular 
reftitution, Rex v. Sabmtap, 

$. An exception in a potrdon 
taken as largely as the {Nttdtm 
Rex *0.^ ta 

» b I 
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A. A pardon of' all ofFmees. except of¬ 
fences 10 eolle^mg of Ac king's reve¬ 
nue, means o‘ the Hated revenue, ind 
not what axifes by any forfeiture, 

tbtd. 


6 - Where the defence confiftt in matM' 
of law, the defendant mav plead fpe- 
cially i but when it is fd€t, he moft 
plead the general ifiToe, Nrtvten v. 
Cre/-Mtakt 166 


PARISH. 

Ste Ikdictmekt. 

PARLIAMENT. 

^dtre. If a writ of error upon a 
judgment in the court of king's bench, 
rciu b!' in parliiment, prorogued 
from the aStb of April to the i9»h 
of Uniimhcr^ is a Juper/edeas to the 
execution, becaafe a whole 1 erm in< 
tervened b tween the trjis and return 
of the writ of error, Auouymous, izg 


PEDIGREE. 

Where perfons are named by way of 
tide, and where by way of pedigi'•e, 
Kello-w v. RoiA.dtH, 25 $ 

PERJURY. 

S<e Informatiov. 


PLEADING. 

1. In pleading the flatute of Ufery, it 
muft be fet forth what agreement 
was made, and whatium^\j» tdKcn 
mure than five pounds in the hundred, 
Hinton nf RoJ^tyt 35 

X, If an adminiflrator plead a judgment 
in bar to an action of d<bt lot lool. 
brpugh' agatnfl him, anil that he had 
not aflets pi tetei quam bona mm atttn- 
gtn. to 5I. out do not ihtw the certain 
Value of the goods, yet it is good, 

thtd. 


g. A judgment upon a fimple contrafl 
may he pleaded in bar to an a£lit n of 
debt upon a bond. Hat man w. Har- 
•»«»» »‘ 5 

, WItere pofieflion is only an induce- 
snetot to a plea and not fnbftance, 
the defendant may jofiify upon fuch 
pofieflionagainft a wrong-dter, Lang<. 

if afececial jnftification to an aAion 
^ afikult and falfe imprifonment, 
canfe of commitment muft be fet 
in the plea, ff^tiam w. Dutton, 


7. Where fpreial matter which might he 
given in evidence at the trial, and 
which amounts to no more than the 
general ifTue may be pleaded, tbtJm 

8. When a man is brought into court by, 
capias he ought to plead inftanter, be- 
caule he has given delay to the court. 
Cafe of the Sritn Btff'ops, - aij 

9. So where he appears upon recogni¬ 
zance, or tn propria per/enSt or is in 
cuilody for any mifdemeanor, he ought 

, to I lead injlanter, tbid* 

10. In covenant to pay fo much moi ey 
to the p’aintifF or his afligns as fhould 
be drawn upon the defendant by biH 
of exchange, a Pi^EAthat the plaintiff 
jeeundum hgem metcatoriam did aiSgn 
the money to be paid, &:c. is bad ; it 
ou he to have hten^ecuitJua conjuetu^ 
dtnem mercatot lain. Cat ter v. Dr’u^ptih, 

226,aa/ 

zi. If an aflion be brought again ft an 
innkt-ip r or c mn on cuner, the de-, 
claiaiton mult \n. Jetundua U^m et con~ 
Jutiuunum Anglue, L atitr m Dovunicb, 

12 ate. In trefpafs, if the plain tiff pre¬ 
fer.I c ..s to iht ! 1.1 hold, and ahedge a 
cuftom in she copyholders to have Jelam 
et jrpat lUm pafluram, c 3 c Whtihcr he 
can make a* j int title in the fame 
declaration, by virtue of a prclcription 
and culluni } Ftjhei x. Wren, 250 

If the rlea be d uble the plaintiff 
ought to uenru,, 2j 1 

14 If the condition of a bond be to ac¬ 
quit, ditcharg'*, .ind fave harmlefs ; 
non damnijieatui gent rail) is not a good 
plea, without ihewing how acquitted 
and difcbarged, MatheY and Oticn v. 
Mills, 25* 

15. Mutuatfis for four hundred poi ndsiw 
the defendant pleaded an attainder of 
treafon in abatement ; the plaintiff re¬ 
plied, that after the attainder and be¬ 
fore the a£licn he was pardoned, &C, 
and concludes unde petit jndtetum ot, 
damna/ua ; for this caufe replication 
was held ill, Btjt ns. Hartomt, afit 

PLEDGES.« 

* 
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PLEDGES. 

See Replevix. 

m 

1. Replevin in «n inferior court by* 
pleint removed into the court of king’s 
bench the pUinciiF was nonfuited. and 
a fcire facias, brought againft bis 
pledges, and held goira, Dornngten <u. 
Edwin t 58 

There are no pledges of retornn ba- 
bend. at the common law ; the iherifF 
was not obliged to take pledges in % 
replevin by plaint. 

POOR. 

I. A man had five pounds given to him 
to remoye out of one parilh into ano> 
ther, and gave bond to repay it if he 
returned within /ir/y days ; he Rayed 
there fo long ; snd it was held a good 
fettlo^^nt, Da-z’id Burgh's Caje, 67 

a. *But by 1. Jacr a. c 17. a note in 
writing mull now be left to make a 
rettlemen|, 67. nctis 

j« And therefore a pauper cannot gain a 
(ettlement by any kind of refidence on 
a tenement under ten pounds a-year, 
unlefs he has given fuch notices as the 
fiatu^s of t. jac. 2 c. 17. and 3. Will. 
& Mary, c. 11. require, Rex •v. Inha- 
bifamts (f Malden^ 247 

4. For no circumflances of refidcnce, 
however Hrong, will amount to a con- 
fir a£live notice, _ 248. notis 

• * 
POSSESSION. 

Pofleilion fuiHcient to maintain an aflion 
againft|a wrong-doer, Hebbleshnuaise 
V, Palmest 48 

• • 

P R E R O G*A T I V E. 

Under a power 'to make leafes for 
three lives or twenly-one years, or for 
ariy term.upon three lives, a leafe 
for nineyii^ne years, determinable 
* upon thIiflPOTes, is good, Luiwich n*. 
, .' 268, 269 


3. Where no individual perfon can ela*;riih' 

a right or property, it mufi be^'-eR^ld ' 
in the king by law, Earl oftarmnutb * 
v.DmrreU, .. “jS 

4. Whether the king has a prerogative, 

to refirain trade to a particular number 
of men in particular places. Merchant 
uidventrirers RebowCt 1*7 

5. The king may command his fubjeAs 
to return out of a foreign nation, ibid, 

6. He may regulate trade by iettera 

patents, ibid, 

PRESCRIPTION, 

;See Common 2, Pleading n. 

1. In pleading a prefeription forawajf 

the party may fee forth his eftate with- 
opt ihevving how he came by it, Heb- 
blstb’watte n,'. Palntet, 52 

2. Where a prefeription cannot be by a 

^que sjiale to have retorna brevium, Rex 

ni, KingJ'mill, 200 

3. Where a prefeription may be to bold 
pleas, leets, and hundreds, without' 
matter of record, Rex ni. King/snill^ 

201 

4. A prefeription for all the tenants of a 

manor to f<'Wl in a free warren is not 
too large ; it might not be good upon 
a demurrer, but it is otherwife afeer a 
verditfl, Danjis's Cafe, 246 

3. A prefeription for a profit a prendre in 
alUnejolo in the tenants of a manor-br 
a que ejlate exclufive of the lord is good, 

ibid, . 

6. There mufi be a certain and perma¬ 

nent intereft abiding in fome perfon m 
maintain a prefeription ; and therefore 
it will not lie ratione cemmorantier, 
Pa ':n V, Patrick, 290 

7. Prefeription to have colbmon fane 
nomhre is good ; but ad libitutp Juusn^ 
which is almolt the fame thing, is vedd, 

• ibidm-^ 

8. Prtfeript^ mzy be joined wUb .f.; 
cnjlom in the fame declaration, .Fj" 

«y. fVren, 


P O W E R. ■ f • * • 1 *2 

_ ... v , 9 - Where a prefcripuon is lutd 

1. In granting of letters patents of the 5 charge, *as to be exempted’1 

exclufive of all others, ^r for an eafement. as for a 

Earl of Yarmouth v. Darrell, 76 church, not only ^ parti 

2. Same point. Merchant Adventurers v. but the inhabitants of § 

JRtbowe, izf preferibe; bat v 

• B b 4 
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' profit or intereft in the land itfelf it is 
not lo, Patrick^ *^^2 

PRES ENY M EN T. 

A prefentmcrt in a court leet which con¬ 
cerns tbt per/hn and not iht freehold 
may be moved kjio king’s ecneb and 
tt&vericii, lijaf^e-ics ^u, KJary^ 137, 13S 

PRIVITY OF CONTRACT. 

See i.ocAi Action 4. 

1. An a£lion Jics ; an ndndr ifii rix 

of a term iTr rent incurri-*. alter he 
aflignment or the \< rife; f..- jbe pr:' hv 
ci co: iaCi the iiitf'ld-U’ -s net dtt-' 

mined by nis death, and adiiiiiniira.rix 

ihall be ctiaigcd with his cotmadl!. as 
lo= g as Ihe has allVts, Ceghili <-0. Pret- 
lo-ve. 


326 


a. Privity of contraft is not gone, either 
by anaflit>.nnficiuolthe term, erby the 
death of the kflur ; neither is i: trani- 
ferred to tjie ailignee by the hatute nf 
33. Hen. 8. c. 34. lor that jlatute oiiiy 
annexes iuch covenants which concern 
the land with ihereverfjon, Barker vv. 
Damtr, 337, 

PROOF. 

See PROHIBITION. 

prohibition. 

. Prohibition to be granted, becauie a 
temporal lofs may enfue, koLern v. 

Point 67 

. Where feme words are adlionabic at 
law, and loir.c punlfhaMe in the fpiri- 
Cual court, •s/^rcir^tr.'salhailbejrriinted, 

, for oihcrwite it would be a doubic vexa¬ 
tion, j^rtonym ust 

On a lihr'l caz^^iJ^^tHiniettts /narttnp >/ t he 
fuegefiioM for a prohibiiioi; wasT that 
he was indiiled at t « a O„ 3 b a i l f y 
formarryirg two wives; and ir.at he 
was convicted in a court 0/ iSi.jc offence 
which had a proper jorilcJiiior., &c. ; 

« a a projiibiticij was granted, JJcyle 

164 

jgrfon lived in one diorefe, and 
itwrCtmscd lands an another, w'ncie he 
;W|$J|xtd towards the fit ding . f heiJs 
far s^huren, for whicn a luit was 
<^iBJ»i^ced in the bilhopT gumt 


where the lands were; and he fuggefied 
the flatuto ot 25. Hen. 8. c. 9. that no. 
man Inali be cuod out of his di'occfe, 
except for lome Ifdikual caufe neg- 
JecU'd to (be done there ; and a proiu- 
bttion was y.ranied, for tiiis was not a 
^■iiritual cauic neglected to be done, 
bec.io.rc church crn.in;ei,js arc a perfo- 
nal charge uptm the inhabiianli, and 
not upoii the land-owners who dwell 
tiit vi here ; but the repairing of the 
c.jurc.. IS a real charge upon the land, 

J. « 3 av.,.-d'’r L.aje, 2U 

5. i'rohibitio-A i.or gr.inted for mariners 

wagi'i, C.Jitirt ‘i>, Lanvdley, *44 

6. Libel lor a tax upon the parilhioners 
for n it repairing 01 their church, who 

that they had a chapel of eafe 
II the lame parifli ; the fruhibi- 
TiOK w'2j ccnicd, /or of common 
right they ought to .repair the mother- 
church, Goi 'Jrey <■£;. h^verjelent ^64- 

7. If proof of matter of fact by one wil- 
ijcls be not allowed in tiie. jpiritual 
court, it is a good caufe for a prohibi¬ 
tion, Sho; et 'o. J'runJ, 

8. As where :he rc leafe of a legacy offered 
10 be proved by one witnefs is de- 
nr-d in the I, iriLual cc urt, ' ‘ 

9. Proof of . riymcni or fublraflionf of 
tithes denied, andaprohibitiongranted, 

ibid. 

10. A prohibition ought not to be, 

allowed after fentence, an apfieal being 
tl’.en the more propi-r remedy, -*84 

11. Bu. il want of jurifdii‘lion appear on 

the proceedings,a piohibitlcn Ihall go 
though after fentence, ibid. 

P R O P e'r T V. 

See Interest. 


CLU O R u M. , • .. 

There muft be one juilice of the peace of 
i^he quorum, otherwife there cannot 
beafeHtons, 

QJJ ANTUM MERUn'. 

I. A quantum meruit will Jie for rent 
referved upon areal contraft,where the 

fum 
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fum as not certain ; bat if a fum in 
grofs is refcrved, then debt muft be 
brought^ Mtifojt fff,. Beldhatn, 7;> 

t. And now by ii. Geo. a. 49. land¬ 
lords may brin,f an a£lion on the enfe 
{ot. uji and occupation where the deniife 
is not by deed, 73. notii 

R. 

. RECORD. 

Error (hall nat be aOiened againft the 
effence of a record. Bail •v. Cock, 141 

RECOVERY, COMMON. 

* I. A common recovery may be reverfed 
without &jcire f.icias to the tcitenants, 
Kingflon ‘v. lldhctt, 119 

a.*Batthere oup.h^ to be a fiht facias 
agaiiiii the heir and tertenanta when a 
writ of error is hrought to reverie a 
comm»n^eco»cry, Jnonymeut, 

5. For tnough it is not nccelTarv in 
point of law, yet i: is the courfe of the 
court, and that;»/^i be followed, 774 

• RELATION. 

Where an ellate (hall pafs by relation, 
where not, ‘ihompfun a>. Ltach, 299. 

300 


5. If t*fO plainufTs are barred by an cr- 

renedus iulgnicnt, and afterwards 
bring a writ of error, the releafe of 
one fhall bar the other, becaufe they 
are Lr.th actors in a peifonal thing tor 
chii j'-c another ; and it (hall be pre- 
fu med a folly in h!sn to join with ano¬ 
ther wiso might releafe ail, Hacktt v, 
Hfrve, 135 

6. In all cafes where two or more are t& 

ircovcr a perfonal thing, the releafe of 
one (hall abate the action .is to the reft s 
bot it i-) otherwife wh-n they are de¬ 
fendant:., and are to difebarge tbem« 
felves from«a peribnalty, Capel <t/. 
Saltonjiallf ^49 

7. A releafe of ** all aftions’* will dif- 
charge an award of execution upon 4 
feire facias, Obrian V. Ram, 185. 187 

8. A releafe of *' all* adions and de- 

mands” does not difeharge a leg** 
cy ; it muft be by particular words, 
Colt V. Knight, *79 

9 One of the defendants, who made Co- 
nviv.nce, rcleafied the piaintiiF after the 
taking t'f the catile ; and it was held 
void upon a demurrer, for he had 00 
demand or fuit againft the plaintiff, 
having diilrained in the right of ano¬ 
ther, ibid* 

REMAINDER. 


• REL^EASPE. 

1. Releafe of a legacy by one executor, 

and alfu of ** all adlibs, luiis, and de- 
** mands whatfoever.” thoie general 
words which follow arc tied up to the 
Jcg.icy, and releafe n.jthing clfe, Colt as. 
Knight, • * 277 

2. The releafe of M a demand” will not 

difeharge a growing rent, 278 

3. If a receipt be given for lol. in which 
there was a releafe of ** all adtions, 

***debts, duties, and demands,”nothing 
r^lcafeU but the loi. 277 

If judgment be given ag.iinft four de¬ 
fendant;, and all of them join In a 
writ of error, and the plaintiff plead a 
releafe of errors by one, it fh-ill not 
difebarge the reft of a perfonal thing ; 
but if there had been four plaintiffs to 
recover, the releafe or death of one is a 
bar to all, Jineapmoutt 109 


See UnTRY 3, Fines Levied 4. 

1. A remainder muft take place to so- 

Jianti the particular eftate is deter¬ 
mined, or elfe it can never arife, 
TbompjcTi «!/. Leach, 309 

2. By the conveyance of the reverfion ia 

fee to him who had the eftate for UBf 
before the birth of alBh, the particu¬ 
lar edate is rrer^'ed, and all contingeni 
remainders are thereby deftroyed. 
^’bompJOH w. Ltach, ^ 311 


R€P LEVIN. 

Where it is brought by writ, the 
cannot make deliverance wich^i^ 
taking of> pledges dt 
rttorno babtnio, ■ 



REPLICATION* 

Where the plaintiff ctnf^t a^ 
he ought not to lor "" 



t 
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would make fils replication double, 
Bradbum v, Kennerdaltt ' 318 

REQUEST. 

When a thing is to be done upon requeft, 
the time when t]M perfon requires it to 
be done is the ti^ of the performance, 
Harri/on * 1 /. Hayward^ 295 

’ RESERVATION. 

I. On a relervation of a rent upon a leale 
for three years, payable at Michaelmas 
zxiA. Lady-day, if debt be brought for 
two years, without fhewingat which of 
the Peafts it was due, ct is good after 
verdidl, but ill upon a demurrer, Pye 
v. j^reretoHt 70 

RESIGNATION. 

See Abeyance. 


§. A will revokittf^ all former wills, thb ugh 
not figned by the teftator in the pre* 
f fence of three witnelTes, is fuificient to 
revoke a former will; for that clanfe 
of the flaRute 29. Car. 2. c. 3. which 
requires that the tellator fhould iignrn 
the prefence of three witneflcs only 
refers to the laft member, “ or other 
writing,*^ and not to the firft, 
** other •will or codicilf' Hoil v. Clark, 

ztS 

6. A will dUp jing of lands, though at« 
telled by three witnefles, is a re¬ 
vocation of a former will within'the 
words of 29. Car. 2. c. 3. “ or other 
** •writing declai ing the fame,’* onlcfs 
the atteftatinn be in the prefence of the 
'teftator, although it exprefsly revoke 
all former wills, Eggirjioa •v. Speke, 


If a religiiation be made to the ordinarr', 
and the patron afterwards prefent, the 
prefentation is void if the ordinary did 
not accept the relignation, Thomp/on 
*v. Leach, 297 

REVERSION. 

Bargain and Sai.f, Surrender a. 

1. If a tenant in tail, who has likewife 

the reverfion in fee, acknowledge a 
judgment, the reverfion miy be ex¬ 
tended, Kellow •v, Ro-wden, 2^6 

2. But a reverfion in fee,expe« 5 lant upon 

an ellatc tail, is not afiets, until it 
come into poffeffion, Kvllo-w •v. Ro^w- 
den, 257 

3. By what words a rex'erfinn in fee 
pafies in a will, Hyl^' •v, Hyley , 22S 

4. See alfo Lydcot •v. IPillo^ws, 2 29 


R'E V O C A T I O N. 


I. A will ihall not be revoked by doubt> 
ful words, Hitcbeus •v. Bajfett, 206 

a. It might be revoked by parol before 
the llatntc of Frauds, r; 207 


,^^^fore that fiatute a will might be 
jiL^ftyoked by a fubfequent will, which 
^^bas^void in itfelf, yet gpod to revoke 
, 207 

yL'^Ibbfequent will which does not ap- 
no\ be any revocation of a 
whkh doth appear, 204, 
' ' 205, 206 


RIOT. 

See Informatiok. 

R O B B E'k Y,* ' 

1. If the hundred-be filed, and it do'no* 

appear that the parifli where the fadl 
was laid to be dune was in the hundred, 
or that it was done upon the b'ghivay, 
or in the day-time, yet this is helped 
after verdici, Toung -u. the Inhabit anti 
of Totnam, 25 8 

2. A fervant delivered money to a qua- 
kerto carry,home tbr his mailer ; they 

* were both robbed,.- nuz. ih-.- fervant ol 
263. and the quaker of 106I. ; the 
lervant made' oath of the robbery, 
and the quaker refufed ;<■ the mafter 
brought the aciion ; he can only reco* 
ver the money taken from the /er^mnt, 
for an oath mull be made by the perfon 
robbed, AJhcomh •v. Inhabitants of El- 
ihorn, • 287, 288 


C 

W • 


SCIRE FACIAS. 

See Bail 3, 4, Baron and Feme 1.4,5. 
Judgmentz; Pledges i, Recovery. 

1. SAre facias mull be to the tertenantx 
before the common recovery fhall be 
reverfed by writ of error, Kiugjloa •v. 
Herbert t ug 

2t SciRi 
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^ M • t 

Sci&B tKCiK% quan exccuttomm non 
habet recites the firft judgment, but 
prays no new thing, only to have exc'^ 
cation upon thlt judgment, Obrianv. 
Ramt • ifiy 

3. A feire facias is not an original but a 
judicial writ, and depends upon the 
firft judgment, OHrian v. Rantt 187 

4. A feire facias is rufpended by W'rit of 

error, and if the original judgment be 
reverfed that is fo alfo, ibie^. 

5. Debt will lie upon a judgment had 

on ifeire facias t 188, 189 

6. A judgment upon a feirr facias is a 
diftin<^ adion from the original caufe, 

189 

>7. Judgment in dower and a writ of 
enquiry of dninages ; the woman mar¬ 
ries and dies before the writ of enqui¬ 
ry executed ; th^ huiband adminiftered 
. Snd brought a f-ire facias upon the 
judgment ; whether it lies or not ? 
Mordaunl^’. I’harotd, z8l 

SERJEANTS AT LAW. 
See Judges. 

.V STATUTES. 

See Acts op Pabliament. 


13. Edw. 1. c. I. (fTue and Cry), qfi 
■ '■ ■ * ■■■ c. 2. (Replevin), 57 

■ — c. 19. (Adminiftration), 2$ 

- . . c. 19. (Aflets), 60 

■■■ c. 28. (Bwatry), 98 

' ' C. 43. (sfire Facias)t 487 

Edward the Th^rd. 

10. Edw. 3. c. 3. (Pardon), 38 


31. £dw.3.c. II. (Adminiftration),a;. 

60 

z. Edw. 3. c. 3. (Going Armed), 117 
13. Edw. 3. Civ* • (Hue and Cry), 287 
15. Edw. 3. c. 3. (Merchants), 126 

37. Edw. 3, c. 5. (lni*roffing), — 3r4 

38. Edw. 3. c. 2. (Free Trade), 314 

^ Richard THE Second. 

Rich. 2. c. I. (Pardon), 97 

- - 11 ft. I. c. 3. (Admiralty), 245 

13. Rich. 2. c. 3. (Admiralty), 245 

Henry the Fifth. 

1. Hen. 3. c. 5. (Excommunication)* 

42. 

— — c. 5. (Additions). 139 


I. None of the ftarutes of Jeofails extend 
to criminal proceedings, but by ex- 
prefs words excludes them, Rex v. 
Likins, a 8 

Z, A penal ftatute*cannot have a retro- 
fpe^ive operation ; »nd therefore if a 
man covenant to do a thing, and it is 
afterward.*) prohibited, yet the cove- 
jiant is binding^ Brafon v, Dean, 39 

3. The ftatute ^2. *&: 23. Car. 2. t. 9. 
which in certain-aAions gives no more 
softs than damages', does not extend to 
trefpafs for entering the plaintifPs clofe 
* and impounding his cattle, Barnes v. 


•> Edgard, 40 

* * Henry the Third. 

20. Hen. 3. c. 1. (Damages), 282 

Edward the First. 

3. Edw. I. c. 3. (hle&ions), 22 

6. Edw. i.c. 8. (Damages), 273 


c. 9. (Appeal, Murder), 138 


*Henry the Sixth, 

8. Hen. 6. c. . (Forcible Entry), 23 
8. Hen. 6. c. iz, (Amendment), 139 

Richard THE Third. . 

I. Rich. 3. c. 3. (Forfeiture, Felony), 

281 

Henry the Seventh. 

3. Hen. 7. c. 1. (AppgjJ, Murder), 157 

4. Hen. 7. c. 24. (Fines), 198 

Henry the Eighth. 

21. Hen. 8. c. 3. (Adminiftration 5 , 6 o. 6 ^ 
33. Hen. 8. jc. 27. (Corporations), »f 
zi. Hen. 8. c. 6. (Mortuaries), « 

23. Hen. 8. c., i. (Clergy, M 

m 

27. Hen. 8. c. 10. (Ufes), 

23. Hen. 8 .C. 9. (Citation), 

28. Hen. 8. c. 13. '(Piracy), 

33. Hen. 8. c. 6. (Lonf Q^), 

• EnivAali 
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Edward the Sitth^ 

». ic 4. Ediv. 6 . c. 24. (Tri<tl of Mar. 

der), 1 32 

5. & 6. Edw. 6. c. 11. (OatUwry), 47 

5. Sc 6 . Edw. 6 . (High rrcAfoii), 
^ 72 


29. Car. t. c. 3. (Special Occupant), 

. 3 »* 

^o. Car. 2. c. 7. (Rightful Executor), 
t 1*4 

29. & 30. Car, 2 c. I. (French Com- 
nioduicb), 241 


pHii IE RND Mary. 

2. & 3 Mary, c. 10 ^'ixaTiina- 

tion), 3 7 

4. & 5. Phil. & Mary, c. 8. (^rt ni iij 
Ileircfi), 169 


OjiFU ElI7ARP1H. 

X. E’iz. c. 2. (Recufa cv), 42 79 
5. EU^. c. 4. (Apprcr.r „^s), 153 

■) * i 

. .— C. 9. (Pc.jai^y), 1 

5.Ena c. 23. (i-.Aci.Hunut icaiju 42 

1 j. E'l/. c. 7. »i< I ’»>• 1 t*), 

18. EI.7 c. 14. i K tai'), 

27. Eliz. c. 13 (Hul anu Ciy), 

JaMUS 1 HE f 1R.>T. 

1. Jac. 1 c 17 (judemtiii), 67. 248 
21. Jic. I. c. 3 (Monopoliti), 76 

— ■ - -c. 16 (LiiiiitatK ns)„i 10. 311 

31 . Jac. 1. c. 19. v.Bankruj>ts), 330 


S) 

33 ^ 

lyu 
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Charles the Second. 

12. Car. 2. c. 13. (Ufury), 35 

c 24. (Gaaidnn), 24 

13. & 14 Car. 2. c. 4. (Comn^on 

Prayci), 79 

13 & 14. Car. 2 c. 12. (Settlement), 

14. Car 2. c. 10. (ilearth Mono}), 96 

• — c ^3 (Licencing I hePress), 

70 

* x6. & 17 C..r 2, c 8 (Jttfailt)t 113 
Xj. Car. 2. c. 1C (F tUo^# Deer), 114 
ty* Car 2. c. 8 (D'ath of Parties), 249 
Car. 2. (..9 (Lefts). 40 

,» *'* . . . c 25. (Game), abi 

—— c. 10 (DiPnbuiion), 
»? * * 58 

2.C. 3 (Revocation), 239 

*»t 3 - )i 2*8. 262 


fi? 


William and Mart. 

I W '!. 8 c Mary c. '8. (Toleration), 79 

3. \\ ill. & Mary, c. 11 (Settlement). 

67. 248 

4. & 5. Will. & M.ry (Executors), 114 
5 & tr Wdl £’ Ma y, c 13. (Pardon), 

38 

8 5 . c, Wi'I. 3.C If. (Cods), 40 
bl&y. Will. 3 e 11. (Deatn of Parties), 

*49 

' — ■ c 26. (King's Bench), 

.*47 

' ■ '■ c. 30. (Apprentices), 

271 

Queen An nb. 

4. Anne, c 16. (Limitations), 245. 311 
4 8; 5. Anne, c. 16. (Attornment), 36. 

, 300 - 

(Pleading Double), 

.- (Plea on Oath), 


268 

c; Anne, c i!^ (Game), 281* 

12 Anne, c. t6i (Ufury), 35 

George the First. 

5 Geo. I. c. 26. (Fallow Deer), 114 

9. G<*o. 1. c. 32 . (Bhck A£l), Z14 

5 Geo. I. c. 13. (Amendment), 136 

6 Geo. X. c. I. (Ireland), 170 


9. Geo. 1. c. 29. (Copyhold Fines). 326 
George the Second. 


2. 

Geo. 2, 

■ c- 3 ^ 

1. (Manners WagCj), 





»45 

S' 

Geo a. 

c. 30. 

(Bankrupts), 

330 

h 

Geo. 2. 

c. 19, 

. (Owners of Ships), 





322 

8. 

Geo 2. 

c. 16. 

(Hue and Cry), 

287 

11 

. Geo. 

2 C. 

19 (Attornment, 

36. 
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«ii. Gffo. ». c. 19. (Replevin BAd),57 
■ --(Ufeand Occupation). 

. 73. 240^ 

•7, Geo. 2. c. "17. (Marlhal K, 

* iS^ *5* 

» 

Gsoros thb Thir». 
a. Geo. 3. c. 31. (Mariners Wages), 

*45 

16. Geo. 3. c. 30. (Deer). 114 

22. Geo. 3. c. 28. (Ireland). 

. . . . ■ ■ c. 53. (Ireland). 170 

32. Geo. 3. c. j:7. (Apprentices). 271 

• 

STEWARD. 

See Court. 

SUPERSEDEAS. 

See Parliament. 

S U R P L'U sage. 


2. The teftator had two Ions and fotff 

daogl)ters ; he deviled a hoafe to hie 
eldeft fon. and if he die. then he de* 
vifed his eftate to his four daughters, 
and if all his fons and daughters died 
without iEue. then to A, and her heirs i 
this is not an eftatgytil in the daugh* 
ters by implication Hanehet v. '■lifti- 
•uaallt 103 

3. Where a devife is to feyipral perfona 

by .exprefs limitation, and a provifo if 
ail die without iEue of their bodies the 
remainder over, this is - no crofs re¬ 
mainder, or an eftate by implication, 
becaufeitis a devife to them feverally 
by exprefs 4 hmitations, Hancbtt *»• 
Thth'.'uH, io6 

4. Devife to his eldeft fon, and if ^ die*"* 
without heirs males (thou|;h it do not 
fay 0/ his hoify) then jp his other fon, 
&c. It is an eliate tail in the eldeft. * 

^laxton ‘ V . Sterse , 125 


See Inquisition. 

s'u R If E N D E R. 

' See Assent i. a. 

1. Where a furrender may be pleaded 

without an acceptance. Thempfon t/. 
LtaeV^ 297 

2. No man can take it but be who hath 

the immediate reverfion, 299 

3. If pleaded without an acceptance it is 

^ aided after verdiCl, whi9h thews it is 

no fubftance. , " 301 

4* A furrender by one compos men/is 

is s'oid ah iaitia, J03 

• » ' 

•T.* 

T A I*L; 

I. if a devife be made to D. for life, the 
Remainder to her firft fon and the heirs 
of the body of fuch firll fon, indorfed 
shus/ M'emor AN buu, that D.JhaU 

' net alien prom the heirs males op her 
*' bo<^,”and (he has a fon who has iftiie 
a daughter, it is not an eflate tai! mal^*, 
for the memorandum fhall not alter 
the limitation in the will iifclf. Friend 
ns, Batubier, 61. 83 


TENANT IN COMMON. 

A devife to hold by equal parts makes a 
tenancy in common, fo that there can 
be no furvivorfliip in fuch cafe; Anonym 
mous, 210 


TENANT AT WILL. 


1. Cejluy quetruji by deed is tenant at will 
to thetruftees, v. LearAtf//, 149 

2. Where a grant by, tenant at w^ll, 

though v^id, amounts to a determina* 
tion of his will. ijO 

5. Whether tenant at will can grant over 
his eftate, ihid. 


4. What aft lhall amount to the deter¬ 
mination of his will, -j- ,, ibid. , 

f. Any thing is fuificient to make an 
eftate at will. Smith ns. Pierce, 196 

6. If tenant in fee make a leafe fbr one '» 


nuuarcci 


years in cruu to attend the 
inhcrii.ince,-* and continue flill in pof, 
feffion, he is tenant at will *0 the lefiect 
for one hundred years, and if he^akA^ 
any Ic.'ifc. ^id levy a fine y«r- 
Janccy iife, the firft Isafe is difp^. 
and turned to a right, and the fine 
it. Smith V. Pierce, * 
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Set Grants 4, Prcrogati'v^ 5, 
lMi>iC 7 M&Kr 14 , Information 7. 

y. Confinement of staple to certain 
places was the firft regulation of trade ; 
and from thencacame markets. Met- 

• cbatti jiUventuti%S v. Rebovitf 127 

3. The king is foie judge where fairs or 
markets^ught to be kept, tbid. 

3. A cufiom to reftrain a man from.ufing 
a trade in a particular place is good, 

128 

4. A man may retrain himfelf by promife 

or obligation not to ufe a tiade in a 
particular place, thtd. 

5. Regulation of trade is the chief end 

of incorporations, tbld. 

6 . Such incorporate bodies have an in¬ 

herent poweic:jo judge what perfons 
are fit to ufe trades within their jurif- 
didions, ildt'J. 

7. Grants of the king prohibiting trade 

are void, 13i 

8. Trade cannot be rrfirained by any 
bye-law, Tbe Hotntrs v, Baritrw^ 15^ 

9. At the common law, any man might 

excrciie any trade he plcaied, v. 
ioungt 312 

xo. Petty-chapmen aie not jjvithin the 
reilraints of the Itatutc of 5. hliz. 

«• 4 - 3'5 

11. Journeymen who work for hire are 
not within the llatute ; but the mailer 
who lets them to work and pays their 
wages is pun.lhable, HoLbs 1 ., 2oui:g, 

31b, 317 

12. Subjt'd hath not power ablclutely to 
trade without the king’s licence, Met- 
char^t ’Lct, urers <v. kebo'v^.et 127 

TRAVERSE. 

i’«‘JforAiLS 3, Pkisimmini, Ki- 
1 1 ICA 1 10\. 

t. The return of a writ of lelliiuiion can¬ 
not be traverfed, 6 

•> He who travcrles the Ring's title mull 
{b6tv a title in hinileli;^ v. Lm- 
tkeUl, * 14 & 

jrwAfeer a trjii erfe it is not good plcad- 

' " ^(^bt^iude to the couiur^, ^no- 

203 


4. ^Notftonclading with a traverfe Js bat 
xnatt» of form ; it is aided by the 
ftatute of Jeofails upon a denjorrer, 

I Brad burn w. Kenner dale t 319 

5. Want ^f a traverfe feldom makes 

a plea ill in fubftance, but an ill tra¬ 
verfe often makes it fo, 320 

6. It mull: be taken where the thing tra¬ 
verfed IS ififuable, 32Sf" 

TREASON. 

See Outlawry. 

Attainder of treafon reverfrd, becaufe no 
arraignment or demanding judgment, 
and bccaufe there was a pioccfs of 
•venite Jactas inftead of a captas, and 
likivv.fe for that it did not appear 
that tlie party was aiked what he had 
to fay why fentence, &c. Anonymous^ 

265 

TRESPASS. 

1. For breaking and entering a free 

filhery, and taking the filh tpfius que- 
ttntts not good, for he had not fuch 
a property as to call the filh his own, 
Upton V. Daavltn, 97 

2. Tn trefpafs quare vt et ntntL claufum 

fregit, to his damage of 20s. an aAion 
lies, let the damage be never fo little, 
hambett •u. ^burjian^ 275 

TRIAL. 

Set Appeai 4,’*3, Ei fction i.* 

1. ^^here thc<.rial and conviction of a 

Ciiniinal is had he mud be executed in 
that coui ty,. nu not elfewhere, unlcfs 
in hltddtije\ hy greiopatue of Jt. 
which Ills in that county, 2 iex v, 
Jitule, 124 

2. *^1 he Court will refufe to gr.inl a new 

tTial on the ground of LXt,i;fiive da¬ 
mages, Rodney v, Sttodif ‘lOl 

TROVER AND CONVERSION. 

1. judgment iu trefpafs is no bar to an 

adtton of trover for the fame goods. 
Putt V. Roy/Zer, i 

2. 1 refpafs and trover are diiFcrent 

a^Iions in their very nature, 2 

3. Trover lies upon a demand and de<* 
nial, but trefpafs does not, tbtd, 

4. Trover 
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Tx^vet fre din)irji$ aliitif»is &s been 
held good. Proper n>* Burdtt^ 

g. It i» a good plea in trover to fay that 
damages were Recovered againft ano-« 
tljer perfon tor the fame goods, and 
the defendant in execution/though the 
money is not'paid. Brown n/, Wooi/cn, 

86 

’ 6. Trover ivili not lie 'for- a ihip after a 
fentenee In the admiralty. Beak v. 
Thyrwbit, 194 

7. On trover brought by two, if after, 
verdidl one die judgment ihall be ar< 
reftcfl, Capelv. SaltonJIal, 249 


V. 

V A.R I A N C E. 

'See Appeal i, Afportiokment 

1, Variance betwedh the original in tref- 

pafs apd the declaration, that being 
certified three Terms paft, and no con> 
tinuance's forXhat reafon not good, 
Taylor V* Brindley, 136 

2. 'Variance between original and the 
declaration not aided by the ilatutes of 

jeofaika thid, 

. Scire Jacias to have execution of a 
judgment obtained in “ the court 
** of Oliver, late PreteSor of England, 
** and the dominions and territories 
thereunto belonging and in recit¬ 
ing the judgment,^! was laid to be ob¬ 
tained before “ Oliver, late ProteSor 
** of England, and fhe dominions, 
*•* dec.” leaving out territories 
and held to be good in fubllance, for 
the judicature is Ai^jAe fame. Ponton 
V . Earl of Batbfi * 227 


2. A promlfe to pay fuabtun ratitmahitb 
ter valerent, ioftead of valebant, at tiu 
time eff the promife, good after' %€(• 
did, Bevuyer v. LentbkUt 

3. A verdid cannot be dimiaifiied, nei¬ 
ther can any thing be added to 
Hitchens v. Buffett^ 

4. A HUNDRED wasfuedfora robbery 1 
and though it did not app&tr that tn« 
fad in the declaration rne'mioned was 
done in the hundred, or that the rob> 
bery was in the highway, or done ia 
the day-time, yet good after a verdid, 
loung V . Inhabitants ofTotnam, 25 ^ 

5. The defendant fold cattle, affirmiag 
them to be his own, ubi rever a the i 
were not; but it is not faid tusnit 
affirmed them to be bis own feJens the 
fame to be the goods4;^Sinocher, or that 
he fold them fVaudulenter veldeeeptivi, 

J^et good after verdid, Crofs v. Gar* 
net, 261 

VICARAGE. 

It £3 not fufficient to alledge feiita in 
fce of a redory, and that he ought tc 
prefent to the vicarage, but he mufl 
fiy that he is impropriator, or that h< 
was feifed in fee of a redory impro¬ 
priate, ^rince*s Ceft, ‘ 29j 

VISITOR. 

No appeal lies from his fentence, for he i? 
fdei commiJJ'arius, eipecially in the cafe 
of a fellow of a college, which is s 
thing of private defign, and does noi 
concern the public, hlr, Parkinjon^. 
Cafe, 26; 


VENIRE FACIAS. 

•*** The Co«rt will not order the plaintiff to 
£le a venire facias, Anotymovs, 246 

. VERDICT. 

3 • 

p Assumpsit a, Action for a Tort 5, 

Amendment Common 3, Evi- 
DENCE 6, Prescription 4, Reser¬ 
vation 1,RoBRERY i,SvRREND£R3. 

]. The true reafon why a verdid helps 
a defedive declaration, fejeries v. 
Watkins, aba 


u. 

USE. 

If a letter of aftorney is in a dee(l,'^M 
covenant to make livory, nothing]^ 
by way of ufe, Harrifon v. An 
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A y s. 

||v Actiom por a Wrong 9» Pre-® 

SCRIFTION I. 

1. In Rations % nonrepairing w^r. it 
mud be alledl^ that the detemiant 
rifarare Jtliftt Pai» v, Patrick, 29* 
». Aaion on the cafe docs not lie by any 
particmr perlbn for not repairing, 
nnlefs he has a particular damage, 
but an indiftment is the proper rcme-1 
dy, 

*. A coftom for all occupiers of a clofe 
ID fuch a parifti to ^ave a footway, 
is not goo^ for the plaintiff ought to 
, p cefcribe in him who has the innerit- 
' ’"'^MCe# Paiti •v, Patrick, * 9 + 


I 


f t'sii 


WILLS. » 

See Exposition, Dsviait, 


'4 


1 . 


A fubfequent will may be 
to con flit and ftfnd with a ftnsttW* 
JUittkcflt v. BaJJitt, . 

, It may alfo revoke part, and confirm 
part of a former will, ikitim 

, If two wills are made without 'datvt ' 
they are both void ; otherwife of cod?'*, 
cils, Uttehens "v. BaJ'ett, ROS 

. Two witneffes to a will and two to' a 
codicil annexed to the fame will, one of 
the witneffes to the-codicil was a wit- 
nefs tothe wilT^ the third perfon is not 
a good witnefs to the will, for he never 
did fee it. Lea v, Ldhb, sSs 


•X 


S T E. 

See Baron and Feme 7. , 

I. Wafte lay at common law only agd^nft 
tenant by the curtely, or in dower, 

BSeyer of Norwich v.Jobn/on, 90 

at. Wafte was given by the ftatutc of 
Oloucefter againft tenant for life or 
years, and treble damages, ibid. 

3. Wafte lies againft an executor do/on 

tort of a term for years, 93 

4. Wafte lies againft an admsniftrator of 

a rightful executor, though the ftatuce 
do charge only executors, yes rvrr 
and admioiftrators that they lhall be 
liable as the executor or inteftate, 
Haktmi<v» Pttit, >>3 


WITNESSES. 

X. A witnefs at a trial had made a bargain 
with the plaintih, who promifed her 
loool. if flie recovered ; and (he was 
not allowed to be fworn.fifiVls v, Gere, 

»S 

2. An informer cannot be a witnefs 
to convifl a man for deer-ftealing, if 

he has a moiety of the forfeiture, Jem- <-» ^ 
ningi V. Hankeys, **-> 114, 

3. The party to an ufurioua contra^^ 

fhall not b> witnefs to prove the ufu* . 
ry, fur he is tefie in propria tau/a, • 
Jenntngt V, Haa^ejt, 114 ^ 


END OF THE THIRD VOLUME. 








